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1. THE STATE 
versus
SAM BANDA CRB NO. CHNP1547/22

2. THE STATE 
versus 
TAKUNDIKANA MUSOKERI CRB NO. CHNCD1314/22


HIGH COURT OF ZIMBABWE
MUZOFA & BACH-MUZAWAZI JJ
CHINHOYI, 6 October 2022

Criminal Review

[bookmark: _GoBack]MUZOFA J. In this review judgment, I decided to write a single judgment since the same Magistrate dealt with the matter, the accused face the same offence and the same misdirection is evident from the proceedings. In sentencing the accused persons the learned Magistrate exceeded her jurisdiction. 
 	Under case number  CHN 1547/22 the accused was convicted on two counts of domestic violence in contravention of s4 as read with section 3 of the Domestic Violence Act (Chapter 5:16). On the first count he was sentenced to pay a fine of ZWL $50 000 in default of payment 3 months imprisonment. In addition 1 month imprisonment was conditionally suspended for 3 years .On the second count, he was sentenced to 3 months imprisonment which was wholly suspended on condition of restitution.
 	No issues arise from the convictions, they are accordingly confirmed to be in accordance with real and substantial justice. No issues arise from the sentence on the second count. It is confirmed.
 	Under CHN CD 1314/22 the accused was also convicted on a similar offence as stated and sentenced to pay a fine of ZWL$60 000 in default of payment 2 months imprisonment. In addition, 3 months’ imprisonment was wholly suspended on condition of good behavior.
 In terms of s50 (1) (a) of the Magistrates Court Act a Magistrate can only impose a maximum monetary fine of up to Level 7. The applicable standard scales of fines are set out in the Criminal Law (Codification and Reform (Standard Scales of Fines ) Notice ,2021 , Statutory Instrument 209 of 2021. According to the applicable Statutory Instrument Level 7 has a maximum fine of ZWL$ 40-000.
  	A Magistrate can only exceed the ordinary monetary jurisdiction where the Legislature has given the respective court special jurisdiction.
 In this case, the Domestic Violence Act does not confer any special jurisdiction to Magistrates. In terms of s4 (1) thereof, the maximum penalty upon conviction is up to Level 14. The provision caps the maximum monetary fine and a Magistrate can only impose a fine in tandem with his or her ordinary monetary jurisdiction subject s4.
The Magistrate having imposed a fine of ZWL $50 000 and ZWL$60 000 respectively, obviously she exceeded her jurisdiction. This is a misdirection that entitles this court to interfere with the sentence. 
Accordingly the sentences cannot be confirmed. The interest of justice can only be met by imposing the maximum fine. If the accused persons have paid the full amount, they must reimbursed the difference.

The following order is made.
Case Number CHN P 1547/22
1. The sentence imposed on the 1st count is hereby set aside and substituted as follows 

‘ZWL$40 000 in default of payment 2 months imprisonment. In addition 1 month imprisonment is wholly suspended for 3 years on condition the accused does not commit any act of domestic violence for which upon conviction he is sentenced to imprisonment without the option of a fine’.
2. In the event the accused has paid the full amount, it is ordered that the accused person be reimbursed the ZWL$10 000 being the excess amount paid.
 Case number CHN CD 1314/22
1. The sentence imposed by the court a quo is hereby set aside and substituted as follows: 
‘ZWL$40 000 in default of payment 2 months imprisonment. In addition 1 month imprisonment is wholly suspended for 3 years on condition the accused does not commit any act of domestic violence for which upon conviction he is sentenced to imprisonment without the option of a fine’.
2. In the event the accused has paid the full amount, it is ordered that the accused person be reimbursed the ZWL$20 000 being the excess amount paid.





Bachi-Muzawazi J Agrees …………………………………………… 










