JUDGMENT NO. LC/H/766/15

IN THE LABOUR COURT OF ZIMBABWE	     JUDGMENT NO. LC/H/82/16
HELD AT HARARE ON 23rd OCTOBER, 2015  CASE NO.LC/H/APP/712/15
AND 19TH FEBRUARY, 2016			      X REF:  LC/H/357/13
In the matter between:-


FRED MAKONESE							Applicant
And
COMMERCIAL SUGARCANE FARMERS 
ASSOCIATION OF ZIMBABWE					Respondent


Before the Honourable Mhuri, J.
For Applicant	: Ms. H.M. Makonese (Legal Practitioner)
For Respondent: Mr. C. Ndlovu (Legal Practitioner)


MHURI J.

	This is an application for the upliftment of the bar operating against Applicant and condonation of late filing of heads of argument.

In terms of Rule 19(1) of the Labour Court Rules 2006 Statutory Instrument 59 of 2006 (The Rules), a party who is to be represented by a legal practitioner is obliged to file heads of argument, for an applicant within 14 days of receiving the notice of response to the application.  The response was filed on the 22nd July, 2013 and Respondent’s Heads of Argument were filed on 9th September, 2013.

In casu, it is common cause that Applicant failed to comply with the above Rule.  He only filed his Heads of Argument on the 20th February, 2014.  This is a delay of about seven months. 

The review application was set down for hearing on the 2nd June 2015 and a point in limine was raised to the effect that Applicant was barred in terms of Rule 19 (3)(b) of the Rules for failure to file his Heads of Argument.

In his founding affidavit, Applicant puts the blame for the non-compliance with the Rules on the doorstep of his erstwhile legal practitioners who had assured him that Heads of Argument for both his appeal and review application had been filed with the Court.  He only realised later that it was only Heads of Argument for the appeal that had been filed and not for the review application. 

It is noted that indeed Heads of Argument in respect of the appeal were timeously filed by Applicant’s erstwhile legal practitioner (June, 2013).  The appeal has since been heard and determined. 

Respondent is strongly opposed to the granting of the application.  Its contention being that Applicant has failed to satisfy the requirements in application of this nature vis 

(i) The extent of the delay;
(ii) The explanation for the delay;
(iii) Prospects of success on review;
(iv) Prejudice to the parties;
(v) [bookmark: _GoBack]Importance of the case to the parties or public;
(vi) Need for finality to litigation. 

Despite the flexing of legal muscle by Respondent in its opposition I am inclined to grant Applicant the indulgence he is seeking.  This is so that this case is brought to finality. 

Rule 26 grants this Court to condone departure from any Rule including extension of any period where the Court is satisfied that the departure is in the interests of justice, fairness and equity. 

Rule 19(3)(b) grants the Court, the discretion to proceed with the matter on the merits where a party has been barred.  So for the benefit of the Court when dealing with the matter on the merits it is my considered view that the bar operating against Applicant be uplifted, and he be condoned for the late filing of the Heads of Argument and the Heads of Argument dated and filed on 20th February, 2014 be accepted as having been properly filed. 

In the result it is ordered as follows:-

1. That the bar operating against Applicant be and is hereby uplifted. 

2. That the Heads of Argument filed on 20th February, 2014 be and are hereby accepted as properly filed. 

3. Each party bears its own costs. 

The Registrar is directed to reset the review application before Musariri J. for continuation of the hearing. 



H.M. Makonese, Mugwadi – Appellant’s legal practitioners
Ndlovu & Hwacha – Respondent’s legal practitioners
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