IN THE LABOUR COURT OF ZIMBABWE
JUDGMENT NO LC/H/201/24

HARARE, 27 MARCH, 2024
CASE NO LC/H/ 879/23

30 APRIL 2024

EVARISTO MUKURA
APPELLANT

STANBIC BANK LTD
RESPONDENT

Before the Honourable G. Musariri, Judge:

For Appellant
- Mr T Marimo, Unionist

For Respondent
- Mr S. Sadomba, Attorney

MUSARIRI, J:

At the onset of oral argument in this Court respondent raised a point in limine which appellant opposed. The point was that appellant filed 2 documents which were not part of the proceedings in the tribunals a quo. It is expatiated in respondent’s heads of argument as follows:

“10.
The first document purportedly signed on the 23rd of November 2019 seeks to suggest that cash deposits of RTGS $400 and RTGS $1 700 had been authorised by Susan Togarepi, also known as Susan Nyaradzo Mushaike, whilst the second document purportedly signed on the 25th of November 2019 seeks to suggest that Susan Togarepi had authorised cash deposits of RTGS $1 300 and RTGS $15 400, respectively.
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When the disciplinary hearing was conducted, those two (2) documents were never produced at the hearing. They were not produced because they did not exist. If they existed, the Appellant would have produced them at the time.

11. Those documents were not produced before the Grievance and Disciplinary Committee. They were not produced before the NEC. They have now been smuggled into the record in a bid to misrepresent that the Appellant’s supervisors had authorised those transactions.’

Respondent prayed that the documents be expunged from the record.

In an affidavit dated 11th December 2023 appellant stated that:

“2.
I specifically address these Authorities to Deposit Forms dated 23 November 2019, which involved deposits of USD $400 and USD $1 700, as well as the Authority to Deposit Forms dated 25 November 2019, which involved deposits of USD $1 300 and USD $15 400.

3. I assert that Susan Togarepi did indeed sign the aforementioned Authority to Deposit Forms on the specified dates and they have been at all material times, part of the record. I have substantial evidence to support this claim.

4. The Authority to Deposit Forms were duly submitted via Appellant’s email mukurae@Stanbic.com, to the internal investigation conducted by Mr Stanley Shaninga and Mr Cotinue Mudekwa on 10 December 2019 on behalf of the

Complainant…The email is attached as Annexure A1 to A5.”

The attached email reads:

“Herewith my approved deposits you enquired as per attached list.

Regards

Evaristo”
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The email itself does not specifically mention the 2 documents in question.

In an affidavit dated 20 December 2023 T.P Mutsekiwa, Respondent’s Legal Advisor, showed that the email they received had forms with appellant himself as the depositor whereas the ones he seeks to rely on has 3rd party’s depositors.

Having perused the documents on record it appears that the issue is settled by the observations made by the Hearing Officer for the initial disciplinary hearing. These appear in his determination dated 5th February 2020 thus:

“Pertaining to the issue of falsification of information stated on the authorisation forms for depositing funds into your account, in all the instances you recorded yourself as the depositor but apparently the following people proceeded to credit your account; Simbarashe Gono ZWL $400 on 3 October 2019 and ZWL $1 700 on 4 October 2019, Irene Mutobaya ZWL $1 300 on 15 October 2019 and ZWL $15 400 on 25 November 2019. In your defense you alleged that the Ecocash system was down which prompted you to ask for these deposits from the above-mentioned people to enable you to transact. You however failed to bring this to the attention of your Line Manager for authorisation purposes in line with the Bank’s policy. When queried why you did not

adhere to this requirement, you indicated that it was an omission on your part in all the instances.”

This finding shows that the forms availed at the hearing had appellant himself as the depositor. He acknowledged that he required his Line Manager’s authorization for 3rd parties to act as depositors. Then he stated that he omitted to get the authorization. This supports respondent’s argument that the 2 disputed documents with 3rd parties as depositors were not part of the record before the hearing. Therefore, they cannot form part of the appeal record before this Court.
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Wherefore it is ordered that,

1. Respondent’s point in limine be and is hereby upheld;

2(a). The authorisation form dated 23 November 2019 for RTGS $400 and RTGS $1 700 is struck off the record;

2(b). The authorisation form dated 25 November 2019 for RTGS $1 300 and RTGS $ 15 400 is struck off the record; and

3. The Registrar of this Court is directed to re-set the matter for continuation on the earliest available date.

G. MUSARIRI J-U-D-G-E
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