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MUZOFA, J;

	The respondent was employed by the appellant as a Plant Manager in Mozambique. He was dismissed from employment following disciplinary proceedings for absenteeism from work. The matter was referred to an Arbitrator who ordered that the respondent be reinstated or payment of damages in lieu of reinstatement.
	The undisputed facts of the case are that respondent’s station of work was in Mozambique. He reported to the Head Office based in Harare. Respondent would work four weeks in Mozambique and one week in Harare. Sometime in August 2013 the respondent was on authorised leave which lapsed on 14th August 2013. Respondent was in Zimbabwe during that time. It was expected that he report for duty on 15th August 2013, respondent did not go to Mozambique until 60 days lapsed.


	While in Zimbabwe respondent would go to the Head Office, engage his immediate supervisor. Respondent indicated that during that time he fell sick from malaria and was being medically managed due to high blood pressure and he had financial problems since he had not been paid his salaries. It would appear that he had not received his salary for some time in Mozambique. It was until one Tinarwo wrote to the Human Resources Department in the following terms;
“Mr Thedias Chikukura has overstayed here after his leave in Zimbabwe, can you please help”
that charges were preferred against the respondent.
	Respondent was charged for absenteeism in terms of the National Employment Code of Conduct Statutory Instrument 15 of 2006. It was alleged he had absented himself from work for a period of more than five (5) working days without leave or reasonable excuse.
	He was found liable and dismissed. The matter was subsequently referred to an Arbitrator whose decision forms of the basis of this appeal.
	The grounds of appeal set out by the appellant are far from being clear. They are just a narration of events. However they raise the following issues, whether the appellant was the respondent’s employer, whether the respondent had a reasonable excuse for his absence and whether the penalty of dismissal was too harsh in the circumstances.
	Before the Court the appellant’s Counsel did not insist on the first ground of appeal. After the Court sought clarification on who were the parties in the contract of employment. It was conceded for the appellant that appellant being identified as the party engaging the respondent in the contract it therefore was the employer.
	The first ground of appeal was therefore properly abandoned.
	The one issue for determination then is whether the contract of employment was lawfully terminated. 
	The Arbitrator’s reasoning was that the respondent was sick and he had not been paid his salaries, and that he reported to his immediate boss, his absence was excusable. In the words of the Arbitrator at page 5 of the Arbitral Award;

“Tactily (tacitly?) the employer allowed claimant to recover at home, although there was no paper work done with (sic) effect to that.”
Before the Disciplinary Committee the respondent raised two issues why he was absent, deteriorating health problems and financial problems. He said he went to Head Office to submit receipts, for medical bills to one Mr Gutuza. He also said that was the appellant’s basis for claiming that he was loitering at the Head Office.
The defence that he reported to his immediate supervisor and at times would discuss work related issues was only raised well after the disciplinary proceedings.
In so far as what transpired before the Disciplinary Committee the respondent conceded that he did not report for duty. What has to be determined is whether he had been granted leave or had a reasonable cause. Only these two grounds can exonerate the respondent.
In terms of Section 14(2) of the Labour Act [Cap 28:01];
“During any one-year period of service of an employee an employer shall at the request of the employee supported by a certificate signed by a registered medical practitioner, grant up to ninety days’ sick leave on full pay.” (emphasis added).
In casu at no time did the respondent indicate that he submitted a request for sick leave. The only time he submitted something to the respondent was when he needed financial support he submitted the receipts hoping to receive some form of help. In my view without the said application there was no way the appellant would have granted the sick leave.
I do not agree with the Arbitrator’s findings, that the immediate ‘boss’ was aware of respondent’s circumstances therefore apparently tacitly allowed him to recover while in Zimbabwe.
This reasoning might be morally correct but legally it falls short. If respondent was sick, he was supposed to apply and be granted the sick leave. He did not. He cannot blame anyone.
MCNALLY JA in City of Harare v Zimucha 1995 (1) ZLR 285 (SC ) at page 291 said;

“Sickness per se does not entitle an employee to stay away from work and continue to draw his salary. It entitles him to apply for sick leave (or annual leave). If that is granted, he is then entitled for a time to be paid while not working. But he does not apply for sick leave and obtain it, he is simply absent without leave. Or in the words of s 16 of S.I. 47 of 1981, he is absent without permission.”
The position of the law as expressed in that case apply equally to the circumstances in casu. Despite the knowledge the immediate boss had, the respondent was obliged and required to seek and be granted sick leave by the appellant. 
Respondent failed to take this important step. Respondent was a fairly senior person in terms of the appellant’s organogram, he was in charge of the Mozambique Plant and reported to Head Office directly. He should have been aware of these requirements. He was not a shop floor employee. As correctly pointed out by the Arbitrator the respondent might have taken too much for granted. To that end the respondent was absent without leave.
The reasonableness of the excuse is determined from the circumstances of the case. In the case of Mhowa vs. Beverley Building Society 1998 (1) ZLR 546 (SC) the Court considered the reasonableness of an excuse. The Court distinguished between a lawful excuse and a reasonable excuse.
The appellant in that case did not report for duty on the advice of his legal practitioner. The Court found that even if there was no lawful excuse there was a reasonable excuse. The Court found that a reasonable person in the shoes of the appellant would have relied on the advice of the legal practitioner. It did not matter whether the advice was right or wrong. It was concluded that the appellant in that case had a reasonable excuse.
It follows then that the applicable test is an objective test. Would a reasonable person in the circumstances of the appellant have believed that he was justified to absent himself from work?
The Arbitrator accepted three reasons. First that he was sick. Appellant’s circumstances were such that it was possible to complete sick leave forms and submit to his employer together with a certificate from a doctor. It is expected that a reasonable employee working in a senior position such as the appellant would have done so.


The second excuse accepted by the Arbitrator was that he had not been paid his salaries therefore he was justified not to report for duty in Mozambique. I believe there are proper procedures to be followed for one to claim their salaries. This would not be a reasonable excuse. The third excuse was that he reported to his immediate boss.
By virtue of the last excuse respondent insinuated that he was not absent from work since his immediate boss was aware of his whereabouts. No evidence was placed on record to confirm the respondent’s assertions. They remained a bare statement. It would therefore not be an excuse that can be considered. The fact that he was eventually charged for being absent and his bosses did not exonerate him means that respondent’s assumption of what was taking place was incorrect. 
The Arbitrator also made a finding on arrear salaries, no figures were mentioned. I did not hear the appellant raise issue on that aspect, the Court will therefore not consider it.
Accordingly the following order is made;
The appeal be and is hereby allowed.
The arbitral award is set aside and substituted by the following;
“The respondent’s contract was lawfully terminated.
The appellant is ordered to pay respondent salary arrears up to the date of dismissal.”


Ziumbe and Partners – appellant’s legal practitioners  
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