IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO HARARE, 15 OCTOBER 2025	CASE NO LC/H/704/25



TONGHUI INVESTMENTS (PRIVATE) LIMITED	APPLICANT

And
PERSISTENCE P NHIKITI	RESPONDENT




Before the Honourable C. Kachambwa Judge:

For the Appellant:		N. Mawire, Legal Practitioner For the Respondent:	L. Mazima, Legal Practitioner

KACHAMBWA, J:

THE APPEAL


1. This is an opposed appeal against part of the Arbitral Award dated 2 July 2025 handed down by the Honorable Arbitrator Mercy Dare at Harare and received by the appellant on 2 July 2025. At the conclusion of the hearing on 15 October 2025, I gave an ex-tempore judgment dismissing the appeal with costs. The appellant has requested the written reasons for the decision. Herebe they

Factual Background
2. The respondent was employed by the appellant as a driver in September 2023. During the arbitral proceedings, the respondent alleged that throughout the course of his engagement, he was underpaid by the appellant. He further contended that although he worked overtime on a daily basis, he was not paid any overtime allowances. In addition, the respondent asserted that he did not take any leave during the entire period of his contract and was therefore

entitled to cash in lieu of leave days. He also claimed payment for work allegedly performed on his designated off days.
3. The appellant disputed the respondent’s claims. It maintained that the respondent had not been underpaid and further argued that the respondent was not an employee but rather an independent contractor. On that basis, the appellant submitted that the respondent was not entitled to benefits ordinarily due to employees, including cash in lieu of leave. The appellant also denied that the respondent worked on his off days or that any overtime payments were due.
4. Upon considering the evidence before him, the arbitrator made several findings. He noted that in terms of the applicable Collective Bargaining Agreement (CBA) for the appellant’s industry, the respondent had indeed been underpaid by the appellant in the sum of US$249.30 per month. The arbitrator also found that, notwithstanding the appellant’s contention, there existed an employment relationship between the parties.
5. However, the arbitrator found that the respondent had failed to provide sufficient evidence to substantiate his claims for overtime allowances, off days allowance and unlawful deductions. Those claims were therefore dismissed for lack of proof. The arbitrator nevertheless upheld the respondent’s claims for underpayment of wages and cash in lieu of leave.
6. On 2 July 2025, the arbitrator issued an arbitral award in favour of the respondent. In terms of the award, the appellant was ordered to pay the respondent a total sum of US$4,688.50, being compensation for salary underpayments and cash in lieu of 37 accrued leave days. Aggrieved by the arbitral award, the appellant noted the present appeal against the entire award. The appeal is opposed by the respondent.
Grounds of appeal
6.1 “The Honourable Arbitrator erred and misdirected herself at law by determining claims that were not before her, specifically alleged underpayment and unpaid leave, that were not referred to her by Labour
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Officer Mr V.S. Nhema and were not included in the terms of reference for arbitration, as shown in ‘Annexure B’
6.2 The Honourable Arbitrator erred and misdirected herself at law by interpreting a claim for unlawful reductions of wages and salaries to mean underpayments simply because the respondent was a self-actor as these claims are two distinct claims.
6.3 The Honourable Arbitrator erred grossly misdirected herself at law and on the facts by making a gross and unreasonable finding that the respondent was an employee of the appellant and not an independent contractor.
6.4 The Honourable Arbitrator erred and misdirected herself at law by relying on the respondent’s response dated 26 February 2025, which was void ab initio because it was filed by Patrick Chow, who zealously represented himself as the appellant’s representative without any authority, such as a board resolution, power of attorney, or mandate agreement.”

7. Consequently, the appellant sought the following relief:

1. “That the appeal be and is hereby allowed with no order as to costs.
2. The decision of the Honourable Arbitrator be and is hereby set aside.
3. The decision of the Honourable Arbitrator is hereby substituted with the following
‘The Claimant’s claims for underpayments and cash in lieu of leave fail.’”


Issues for determination


1. The issues for determination before the court are as follows;
a. Whether the Arbitrator exceeded her jurisdiction by determining claims for alleged underpayment and unpaid leave, which were not referred to

her by the Labour Officer and formed no part of the terms of reference for the arbitration.
b. Whether the Arbitrator committed a legal error by conflating the distinct causes of action of "unlawful reduction of wages" and "underpayment of wages," thereby misinterpreting the scope of the claim properly before her.
c. Whether the Arbitrator's finding that the respondent was an employee and not an independent contractor was so grossly unreasonable and unsupported by the evidence as to constitute a misdirection on the facts and the law.
d. Whether the Arbitrator erred in law by admitting and relying on the respondent's response dated 26 February 2025, which was filed by an individual without proven authority to represent the appellant, thereby rendering the document and any reliance on it procedurally improper.


SUBMISSIONS BEFORE THIS COURT


8. At the commencement of the hearing, the court sought confirmation as to whether the issue of the respondent’s employment status remained in dispute. The appellant indicated that this ground of appeal would be abandoned. The court further requested clarification regarding the nature of the complaint initially lodged with the Labour Officer. In response, the appellant explained that the matter concerned an alleged unilateral salary reduction and unlawful deductions, which were subsequently referred to arbitration after conciliation efforts were unsuccessful.

9. The court also inquired whether the precise sums allegedly deducted were reflected in the record. In response, the respondent submitted that the real dispute concerned underpayment rather than a salary reduction, and that the Labour Officer had incorrectly characterised the matter. The appellant

maintained, however, that the issues had been properly formulated in consultation with both parties and argued that, if the respondent considered the framing inaccurate, he ought to have applied for an amendment to the terms of reference.

10. The court remarked that the matter had veered away from the substantive issues and had become entangled in unnecessary technicalities introduced by counsel. It reiterated that both parties were fully aware of the real dispute, and the Arbitrator’s decision to realign the terms was aimed at ensuring that the case proceeded on its merits rather than being derailed by the Labour Officer’s initial wording. The court further noted that, in any event, a salary reduction may amount to underpayment, depending on the context and the parties’ intentions when the dispute arose.

11. The court urged counsel to pursue the appeal with a view to bringing finality to the matter, rather than relying on technical arguments that impede the administration of justice. The key consideration, the court stressed, was whether the parties wished to persist with procedural technicalities that obstruct justice or assist the court in resolving the substantive issues at hand.

12. The court proceeded to address the issue of underpayment, noting that the terms of reference could not be dismissed as a mere technicality. The respondent had not complained of a reduction in salary; the dispute concerned underpayment. Were this to be treated as a salary reduction, there would be no matter for arbitration, as the Labour Officer would have effectively referred his own issue rather than the actual dispute between the parties. That would have concluded the matter, requiring the parties to start anew on the underpayment claim, which is not contested. The court questioned whether the appellant had settled the admitted underpayments and emphasised that the appeal should aim to achieve substantive justice rather than pursue technicalities.


13. In response, the appellant submitted that the Labour Officer had not prepared the terms of reference unilaterally but had done so in consultation with both parties, who agreed that these accurately reflected the matters to be referred for arbitration. The appellant further noted that, when the case proceeded to arbitration, the respondent’s legal practitioners acknowledged that they had assumed agency and, had they noticed any discrepancy between the terms of reference and their client’s instructions, they should have raised it at that stage. The appellant contended that the arbitrator was obliged to operate within the confines of the agreed terms of reference. The appellant further submitted that, in accordance with Dube v PSMAS & Anor SC 5/22, the court held that an arbitrator is not permitted to act beyond the scope of the agreed terms of reference.

14. The respondent stated that he would rely on the papers already filed of record. He agreed with the court’s observation that the legal practitioners were focusing on technicalities, noting that, as a matter of law, it is undesirable for labour disputes to be decided on such grounds. The respondent maintained his request that the court confirm the claim of US$4,688.50 for underpayment of salaries and cash in lieu of 37 leave days, as previously awarded by the arbitrator.

15. In response, the appellant contended that the arbitrator erred in relying on the response submitted by Mr. Patrick Chow when determining the issue of the 37 leave days. The appellant argued that the arbitrator had been informed that Mr. Chow lacked any authority to represent the appellant. While the arbitrator acknowledged this and allowed the parties an opportunity to file supplementary pleadings, the appellant noted, to their surprise, that the ruling still referenced the same issue.

16. The appellant prayed that the appeal be allowed, that the arbitrator’s decision be set aside, and that it be substituted with the relief sought in their prayer.

ANALYSIS

17. The court observed that the appellant was clinging to a purely technical argument. Had the arbitrator strictly adhered to the terms of reference, there would have been no matter left to arbitrate, as the actual dispute between the parties did not hinge on those precise terms. The court emphasised that legal processes exist to serve justice, not to be manipulated as tools for procedural evasion. In this context, the arbitrator acted appropriately by addressing the issues as presented before the Labour Officer, ensuring that the substantive dispute was fully considered and adjudicated. This approach prevented the parties from being trapped in procedural formalities at the expense of resolving the real issues in contention.

18. Furthermore, the court stressed the importance of finality in litigation, particularly in employment disputes where ongoing uncertainty can be detrimental to both parties. Regarding the involvement of Mr. Chow, the court noted that he had lawfully represented the employer in matters of charging and suspending the respondent. There was, therefore, no valid reason to challenge his authority at this stage, as his participation was consistent with the record of proceedings. Upholding this position reinforced the principle that arbitration should focus on substantive justice rather than being derailed by peripheral technicalities.

19. The court further relied on the principles established in Dube v PSMAS & Anor SC 5/22, which affirmed that while arbitrators must generally act within the terms of reference, they are also empowered to consider the real matters in dispute as brought before the relevant forum. This authority supports the view that procedural technicalities cannot be used to frustrate the resolution of substantive claims. By focusing on the actual issues raised before the Labour Officer, the arbitrator was acting consistently with both statutory guidance and established case law, ensuring that justice was served and that the parties’ rights were meaningfully addressed.


20. The appellant had heavily based its appeal on the procedural technicalities. It would appear that this matter was more a review rather than an appeal. The technical points are all misplaced.

DISPOSITION

21. In light of the foregoing analysis, the court found that the appellant’s grounds of appeal were based on technicalities that did not go to the heart of the dispute. The arbitrator acted correctly in addressing the substantive issues as presented before the Labour Officer, and there was no merit in the appellant’s challenge regarding the terms of reference or the involvement of Mr. Chow. Accordingly, the appeal is dismissed with costs on the ordinary scale.
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