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DUBE-BANDA J:

[1] The applicant seeks an order admitting him to bail pending the hearing of his appeal by this court. After hearing submissions from the parties, I dismissed the application. The applicant has requested written reasons for the dismissal of his application; this judgment provides such reasons.
[2] The applicant stood charged with two counts. In count 1, he was charged with the crime of indecent assault as defined in 67 of the Criminal Law (Codification and Reform) Act [Chapter 9:23]. The State alleged that on a date unknown to the prosecutor, but between April 2025 and September 2025, the applicant, a male person, unlawfully and with indecent intent fondled the breasts of the complainant, a female juvenile aged 14 years. In count 2, he was charged with the crime of rape as defined in s 65 of the Criminal Law (Codification and Reform) Act [Chapter 9:23]. It being alleged that on a date unknown to the prosecutor, but in early October 2025, the applicant unlawfully and intentionally had sexual intercourse with the complainant, a female juvenile aged 14 years without her consent.
[3] After a contested trial, he was convicted on both counts. In count 1, he was sentenced to 12 months imprisonment, and in count 2, he was sentenced to 18 years imprisonment. The sentences were ordered to run concurrently.
[4] Aggrieved by both the conviction and sentence, the applicant noted an appeal to this court. The appeal is pending under the cover of case number HCMSCR 396/26.
[5] It is trite law that noting an appeal does not automatically suspend the execution of the sentence imposed following the conviction, and neither is it a ground to justify the release of a sentenced accused on bail pending appeal − unless a court thinks it fit to order that the accused
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be released on bail. This requires a sentenced accused to apply for bail and to place the necessary facts before the court that would allow it to exercise a discretion in his or her favour to grant bail. There are different considerations that arise in granting bail after conviction and sentence from those relevant to granting bail pending trial. At the heart of a decision on the issue of bail pending appeal lies two relevant factors that are interconnected, and they are: (a) the prospects of success on appeal; and (b) the increased risk and likelihood of abscondment once a person has been sentenced to a term of imprisonment.
[6] In every case where bail after conviction is sought, the onus is on the applicant to show why justice requires that he should be granted bail. The applicant must persuade the court that it is in the interests of justice that he be admitted to bail.
[7] It is important to note that the focus in this bail application was predominantly on the criticism levelled against the trial court that the State did not prove its case beyond a reasonable doubt. This application was not opposed; the respondent conceded that the applicant enjoys reasonable prospects of success on appeal on the basis that his guilt was not established beyond a reasonable doubt. Notwithstanding the concession, it remains the duty of this court to determine whether the administration of justice will not be prejudiced by the admission of the applicant to bail pending appeal. This is so because the grant or refusal of bail is a judicial function. In S v Dlamini, S v Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 623 (CC) par 74 the court said:
“… the grant or refusal of bail is under judicial control, and judicial officers have the ultimate decision as to whether or not, in the circumstances of a particular case, bail should be granted.”


[8] Therefore, the court is not bound by the stance adopted by the respondent not to oppose the application for bail pending appeal.
[9] For completeness, it is important to state that this court granted the applicant condonation for the late filing of his notice of appeal. The mere fact that condonation has been granted does not, per se, entitle a convicted and sentenced person to be allowed out on bail pending appeal. This is so because different considerations apply at the stage of bail pending appeal.
[10] It is not the function of this court to analyse the evidence in the court a quo in great detail, because that is the function of the appeal court. However, after a perusal of the record of the court a quo, this court cannot find any demonstrable misdirection of the court a quo in coming to its conclusion on conviction or sentence. In summary, the record shows that the complainant came from an underprivileged family. The applicant, a pastor at the local church, would help

the family with money and food. That at some time, he invited the complainant to collect some maize at his field. At the field he fondled her breasts and touched her body. The applicant would visit the complainant’s home and would continue with his conduct of fondling her breasts and whole body. The complainant informed her father, who died before the trial, and Sinet Tarugarira (“Tarugarira”) about the sexual abuse. One day, when the complainant was leaving church, walking home, the applicant grabbed her and tripped her to the ground, and had sexual intercourse with her without her consent. She reported the sexual abuse to her father. In addition, the complainant reported the sexual abuse to Edson Mabikire, her brother. In the context of this application, the view I take of the matter is that the complainant’s version was detailed and consistent, and was corroborated by Tarugarira, who confirmed a report of fondling, and by Edson Mabikire. The criticism that the manner and the circumstances in which the report was made to Tarugarira and Mabikire did not conform with the requirements of the law does not appear to have foundation of the record. This criticism appears to me to be hypercritical, emphasising trivial and focusing excessively on minor, insignificant details to
find fault.
[11] I am mindful of the respondent’s concession, which deals with the criticisms levelled against the trial court and the submissions made that support those criticisms. I repeat, in the context of this application, the view I take is that the complainant’s account was detailed, internally coherent on the core sequence, and externally corroborated. Measured holistically, the State’s version bears the hallmarks of truth. Where there were inconsistencies in the States’ evidence, I take the view that such did not adversely affect the cogency of the State’s case. It is the applicant’s version that appears to have been untruthful. In addition, in view of the jurisprudence in sentencing in such cases, the appeal against the sentence is doomed to fail. With this in mind, it becomes difficult to find in favour of the applicant and conclude that he has reasonable prospects of success on appeal.
[12] As stated above, the prospects of success on appeal and the possibility of abscondment are interrelated. The less likely the prospects of success, the more the inducement there is for the applicant to abscond. What stands out in this matter is the gravity of the sentence imposed against the applicant. He comes before this court with drastically changed circumstances. He is no longer presumed innocent until proven guilty. He is a convicted person serving a lengthy sentence. The propensity to evade serving his sentence is more accentuated by that sentence. On that score it will not be in the interests of justice to admit him to bail.

[13] In conclusion, I take the view that the applicant did not discharge the onus of showing that it would be in the interests of justice to release him on bail at this stage. In State v Tengende & Ors 1987 ZLR 445, the court held that the proper approach in applications for bail pending appeal is that, in the absence of positive grounds for granting bail, it will be refused. The applicant has not provided any positive grounds for allowing him to be released on bail. In my view, the prospect of a long prison term, coupled with his fresh experience of post-trial incarceration, affords abundant incentive for him to abscond.
[14] It is for these reasons that I dismissed this application for bail pending appeal.
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