IN THE LABOUR COURT OF ZIMBABWE HARARE, 06 MARCH, 2023 AND 13 MARCH 2023



JUDGMENT NO.LC/H/78/23 CASE NO. LC/H/05/23

JOICE GUHWA
APPLICANT

TRADITIONAL MEDICAL PRACTITIONERS COUNCIL
RESPONDENT

Before the Honourable Kudya J;

For the Applicant For the Respondent



Ndakwenwa (Legal Practitioner)

Matsika (Board Member)

KUDYA J:

After throwing out the point in limine on the authority of the deponent to the opposing affidavit the court was again called upon to hear points in limine from the respondent. These points pertained to the argument that the applicant filed with the court a defective prayer and that her review grounds were not concise and precise. After hearing arguments on those points the court ruled that the points were without foundation and dismissed them. It indicated that reasons for the dismissal of the two points would follow in the final judgment. The matter consequently proceeded to be heard on the merits. This judgment therefore addresses the 2 points in limine and the main merits of the review application.

Points in limine

The respondent took the point that in seeking relief the applicant had omitted to indicate that in the event of success of the review application the matter had to be remitted to be heard de novo in the procedurally correct manner. The applicant conceded the point and indicated that if the court was of the view that a remittal order was necessary it could proceed to amend
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the relief and add that paragraph. A reading of ZUPCO v Mashinge SC-21-21 demonstrates beyond doubt that the approach to review matters is twofold i.e the narrow view or the wider view. In the context of the wider view, it is not remiss to order reinstatement on review as the conclusion that the procedural impropriety would have vitiated the proceedings means that the parties revert to the status quo ante. The court is satisfied that there was thus nothing remiss in the applicant’s omission of the remittal relief. The point was without foundation hence its consequent dismissal.

As regards the issue of concise and precise review grounds it is settled that such should be the case. A reading of Kunonga v CPCA SC-25-17 and other decided cases however point out to the fact that each individual ground has to be examined to assess its compliance with the test. In the case at hand the respondent concedes that it is not all the ground which are not concise but rather some of them. On account of that admission, it is clear that the review application cannot therefore be thrown out wholly on account of the bad grounds. For the sake of the properly worded grounds the review application should be entertained. It is settled that the court should endeavour as much as it can to ensure that matters are decided on merits and not on technicalities see Freda Rebecca v Mapondera SC-81-22. In the light of the above reasoning the court was satisfied that the 2nd point in limine lacked merit hence the ruling that the point be dismissed for lack of merit.

Merits

Each of the review grounds is discussed below: Before that is done it is important for the court to point out that even though some of the review grounds pass the test of being concise and precise a cursory look at them as a whole shows clearly that they were inelegantly crafted notwithstanding the fact that the applicant had the benefit of legal representation. On account of avoiding to dwell on form than substance the court has however been persuaded to deal with them in that state to give finality to litigation. See case of Deweras Farm Pvt Ltd v Zimbank 1997 (2) ZLR 47

Ground 1

In this ground the applicant argues that she was denied supporting evidence to the charge sheet. The respondent correctly responded to that and stated that it could not decipher what evidence applicant wanted the respondent to avail to her. It is clear from the wording of the charge sheet that the applicant was being accused of failing to maintain proper books of accounts and failing to cause audits to be conducted among other allegations so what evidence did she require the respondent to avail to her? The ground being without foundation should fail.
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Ground 2

Applicant states that she was placed on indefinite suspension if one has regard to the time it took the respondent to conclude her matters. It is her view that such conduct was in breach of section 6(2) (b) of the National Code which is imperative that the disciplinary proceedings if commenced should be concluded within 14 days. In response to this the respondent argued that applicant was the author of her own misfortune in that she delayed in availing the documents which were needed to conclude the audit. A reading of the record however shows that the whole delay could not be attributed to the audit as it is clear that the audit report was eventually availed timeously. That the applicant is accused of causing financial prejudice to the respondent does not detract from the fact that the respondent flouted the peremptory statutory timelines and erred in that regard. It is granted that the delay does not excuse an offender’s guilt or culpability see Gudza v City of Harare SC-17-20 but it is a fact which the court needs to consider in deciding whether a party received procedural fairness. It is clear from the concession the flouting of the time lines that the respondent breached the law. The ground being with foundation should stand.

Ground 3

This is one of the so-called inelegantly crafted review grounds but it speaks to a very pertinent issue of whether or not the respondent correctly preferred charges against the applicant. On account of the importance of the issue the court called for the applicant’s contract of employment and job description which were duly tendered on request. A reading of the same could not show clearly how the applicant was said to have failed in accounting duties when such were not set out as part of her contract of employment. That being as it would the court observed that one of the allegations was about failing to release Board Minutes within stipulated time frames. This was clearly one of the duties as per the applicant’s contract so a charge based on that could not be classed as being out of sync with the contract. A reading of the disciplinary proceedings also showed that there were issues around not keeping council money properly which would suggest that applicant to that extent also did financial duties. On the basis that some of the allegations fitted within her job description no court finds no fault with the alleged common law job description. In the result the ground being without foundation should fail.
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Ground 4

Applicant is of the view that respondent introduced a new charge at determination stage. A reading of the record however does not show that. All it shows is that on deciding her matter the disciplinary authority took into account that applicant lacked the requisite qualifications. This in the court’s view was purely an issue of mitigating or aggravating her blameworthiness. There is therefore no merit in this ground as well. It should therefore fail.

Ground 5

Applicant conceded that this is not a review ground. It is consequently struck off for being invalid at law.

Ground 6

Applicant states that her suspension was irregular because the suspending officer was not officially within the respondent organisation at the time of suspension. Respondent concedes that Gurure the suspending officer was not officially board chair as at 25th February 2021 but hastens to mention that the notification to attend the hearing was done on 21st September, 2022 a time when the board was now functioning properly. It is clear from the sequence of events that at the time of suspension the chair was not yet properly appointed. In that regard he lacked the power to suspend the applicant. The ground being with foundation should succeed.

Ground 7

A reading of the record shows clearly that the applicant’s counsel raised points in limine which the respondent said would rule on in the main judgment. A reading of the judgement on the merits does not show anywhere that the points were ruled on. It is settled that it is a serious misdirection not to rule on points in limine when they are raised on a matter Mudungwe v Photo HC-791-22. It is clear that the respondent erred in this respect. The ground is therefore merited and should succeed.

Ground 8

It is settled that an accurate record of proceedings be maintained so that in the event of either party to the proceedings wanting to take the matter up with a higher tribunal it can do so without any difficulty. A reading of the type written record of proceedings is so distinct from the video recorded and transcribed proceedings to the extent that one is left wondering as to what exactly transpired during the proceedings. This is also a glaring irregularity which cannot be left to pass by the court. The ground being merited should also succeed.
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Ground 9

Applicant alleges that her conditions of suspension were amended at the determination stage where her suspension without pay was now styled leave without pay. The court has already ruled that the suspension was irregular on account of it being done by one without authority so the reference to it and the so-called charges to it were a non-event. For nullity consequences see Mc Foy v United Africa Company 196 (3) ALLER 1169.

Ground 10

Applicant alleges that the committee was improperly constituted. The respondent concedes but argues that no prejudice emanated from that see Nyahuma v Barclays Bank SC-86-04. It is settled that indeed improper composition cannot excuse one’s guilt but in the case at hand where it is read together with the other breaches of the right to be heard it can surely not be ignored by the court. The ground also being merited should succeed. The cumulative effect of the breaches by the respondent is that due process was not followed leading to the guilty verdict and the dismissal penalty. In the result the guilty verdict and the dismissal penalty have to be vacated. If the respondent wishes to deal with the infractions, it accuses the applicant of having committed it should follow due process. In the result the review application succeeds.

IT IS ORDERED THAT

1. Appeal ground 5 having been conceded to by the applicant it be and is hereby struck off for being bad at law.

2. Grounds 1, 3 and 4 being without merit they be and are hereby dismissed for lack of merit.

3. Grounds 2, 6, 7, 8, 9 and 10 being merited they be and hereby succeed.

4. Applicant is reinstated to her position without loss of salary and benefits.

5. If respondent is keen to discipline applicant it can proceed to do so in a procedurally correct manner.

6. Each party bears own costs.

Kavhumbura Law Chambers- applicant’s Legal Practitioners

5
