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KACHAMBWA, J:

1 This is an application for review of the proceedings of the disciplinary authority. Those proceedings were subject of an internal appeal which appeal upheld the proceedings. The application is on two grounds as follows

“(a)The Applicant and the Respondent having entered into a plea bargain agreement in terms of which the applicant was to plead guilty to the charge in return for the lesser sentence of demotion, the Respondent could not resile from that agreement and then dismiss the Applicant instead of demoting him as per the plea bargain agreement.

(b) The Respondent having unilaterally decided to resile from the plea bargain agreement, was enjoined to give reasons for departing from the agreed position
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and to afford Applicant an opportunity to make representations thereto and to present his defence, if any, to the charges and the failure to do so violated the Applicant’s right to a fair hearing.

2. The respondent raised a point in limine in the heads of argument to the effect “that the grounds for review are not competent to be raised on review. The two grounds do not in any way raise any irregularity to be levelled against the disciplinary authority.” It was argued that the disciplinary authority was not informed of the plea bargain and did not act on it. It was further said that the applicant was afforded a fair hearing and therefore the application is misplaced. That there is no irregularity at all.

3. The issue of plea bargain has its roots in Criminal Law. There, very so often the accused person and the state representative agree on a plea bargain. Once that is done each party is then expected to meet its side of the bargain. It is also in criminal law that we often come across cases of guilty pleas. Where an accused person pleads guilty the adjudicating authority is required to ensure that the plea is true and informed. Otherwise a verdict of guilty may be overturned.

	4.
	.What the applicant is alleging is that there was a plea bargain which was not followed

	
	through by the other party.  The failure to follow through prejudiced the applicant.


Alternatively by, the plea of guilty was not properly processed to determine that it was true. That being so the applicant was denied of the chance to defend himself. He lost on the plea bargain as the other party reneged from it silently.

5. It is unfortunate that the prosecutor in the matter is late. He was best placed to assist. Nevertheless the presenter represents the employer and so does the hearing authority. Therefore his plea bargain binds the employer and the adjudicating/ hearing authority. If there was a plea bargain which was never followed through it follows that the plea may even be said to have been obtained by fraud. Most importantly it is irregular for the other party not to follow through on the bargain. That vitiates the plea. A party that alleges such a plea bargain should therefore be given the opportunity to prove its point. If proved it should follow that there was no fair hearing but a fraud the results of which must be set aside. Consequently the point in liinine must be dismissed. If there was a plea bargain that was not followed that is a gross irregularity.

6. I wish to point out though that the respondent’s points in limine raised in the notice of response are not the ones argued in the heads of argument. The point in limine in the notice of response is on the relief sought. The point in limine in the heads of argument
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is on grounds for review. The argument in court seemed to steer away further also. This is unfortunate indeed. A party should stick to its chosen defence. Otherwise there is no opposition or there is no points in limine to talk about. The respondent may be said to have abandoned its defence. One cannot give defence A in the notice of response and then without any explanation compile heads of argument on defence B. That is unprocedural. It is allowed though to raise a new point of law at any stage if justified. The fact that the parties did not pick it up says a lot about how the parties paid attention to their work.

7. There is the point that points that would have been raised in internal appeals cannot be raised as review points to the Labour Court but should be subjects of appeal. This issue is not made easy because of the fact that collective bargaining agreements do not have provision for review. They talk of appeals only. Review issues are very often dealt with in these appeals. At the same time the Labour Act provides for review in the Labour court as a court of first instance. Consequently a party may not be barred from bringing a review matter before the Labour court even though the matter was dealt with in the appeal proceedings. If it is a review matter the Labour court is the court of first instance. Section 89 (1) (d) says that the Labour court shall-

“exercise the same powers of review as would be exercisable by the High Court is respect of labour matters.”

8. The parties referred more to external authorities than local ones on the issue of a plea bargain. I must say that I found the American authorities to be very persuasive to the effect that a party must be tied to the bargain. Failure to adhere to the bargain vitiates the plea. To that extent if the applicant can prove the plea bargain the proceedings would have to be set aside. This is seen in United States v Ewing 480 F. 2d 1141 (1973) where the Supreme Court said that-

“Strong guidance is provided by Sintobello v New York. In that case the defendant agreed to enter a guilty plea in exchange for the government’s promise not to make a sentence recommendation. At the sentencing hearing the Government inadvertently failed to keep its part of the bargain. The Supreme court held that the Government’s failure to afford the defendant the benefit of his bargain invalidated the guilty plea regardless of whether or not the sentencing judge was influenced by that failure.

Fair administration of the criminal process and the interests of justice do not permit the prosecution to violate, whether intentionally or unintentionally, promises made in the negotiation of guilty pleas.”
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Although this was a criminal case the same principles should apply with equal force in an employment situation. An employee who proves the existence and the violation of such a promise should be equally “rewarded.”

In the result of the present case the point in limine must fail.

It is accordingly ordered that;

1. The point in limine be and is hereby dismissed.

2. The application for review shall be heard on its merits.

