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IN THE LABOUR COURT OF ZIMBABWE

HARARE 19 MARCH 2024
22 MARCH 2023

JUDGMENT NO LC/H/130/2024 CASE NO LC/H/456/23





TOSSUP 11 GOLD MINE	APPELLANT



WILLARD MUKOZHO AND 21 OTHERS	RESPONDENT


Before the Honourable G. Musariri Judge:


For Appellant	-	Mr C.T. Tinarwo, Attorney


For Respondent	-	Mr D. Mujaya, Attorney


MUSARIRI, J:


At the onset of oral argument in this Court, respondents made an oral application for condonation of the late filing of their Response. Appellant opposed the application.
It is common cause that the notice of appeal was served on respondents on 22nd June 2023. They were required to file a Response on or by 6th July 2023. They only filed their Response on 13th July 2023. They were 5 days out of time. Respondents’ attorney stated, from the bar, that they had problems in uploading the Response onto the Court’s IECMS platform over the 5 days. They also tried using the IECMS facilities at the Magistrates Court in Kwekwe and the Labour Court in Gweru without success. They only managed to upload the Response on the 13th July 2023. Respondents also argued that appellant had sight of their Response well before today’s hearing and thus suffers no prejudice.

Appellant opposed the application for condonation. It stated that respondents were aware of their default as early as 6th July 2023. They were required to promptly apply for condonation. They failed to do so over 8 months only to ambush appellant with an oral application at the eleventh hour. Appellant argued that the explanation for the default is unreasonable and furthermore they are prejudiced by having to respond to an application without prior notice to enable them to prepare a response. Respondents were required to account for both their failure to respond on time and failure to apply for condonation timeously. Assuming ad arguendo that respondents have a valid explanation for failure to respond on time, they have failed to explain the failure to seek condonation on time. Their failure smacks of an assumption that condonation is there for the asking. Parties need to be disabused of that misperception. The failure to explain the delay in seeking condonation is fatal.



See Bastin v Madzima SC 37/20 Per Mathonsi JA at p 7
where a party has not sought condonation for failure to comply with the rules, it must give an acceptable explanation not only for the delay, but also the delay in seeking condonation.
It means that what calls for some acceptable explanation is both failure to abide by the rules and the failure to seek condonation.”


Appellant applied that the belated Response be struck out of the record and its appeal be deemed as unopposed in terms of Rule 29(b)(i) of the Labour Court Rule S.I. 150/17.
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Wherefore it is ordered that,


1. The appeal be and is hereby allowed,



2. The Respondents’ Notice of Response is struck out of the record;



3. The determination dated 16 May 2023 issued by Designated Agent F. Chitsenga is set aside and substituted thus
“The Claimants’ claims be and are hereby dismissed.” and




4. Each party shall pay its own costs.








G MUSARIRI

J-U-D-G-E


