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MAKWANDE J.

[1] This is an appeal in terms of s 98(10) of the Labour Act [Chapter 28:01] as read with r 19 of the Labour Court Rules, 2017 ( ‘the Rules’) against the arbitral award handed down by the 2nd respondent on 7 November 2025. In that award, the arbitrator found that the 1st respondent had been unfairly dismissed and awarded her damages for the unexpired portion of the contract, underpayments, and allowances.

[2] The appellant seeks the setting aside of the arbitral award in its entirety.



FACTUAL BACKGROUND

[3] The respondent was employed by the appellant as a Merchandiser (Grade 5) under a written fixed-term contract commencing 1 September 2023. The written contract, inter alia, provided for a three-month probation period, remuneration in the sum of USD 200 and stipulated that no payment would be made for days not worked. After rendering service for 8 months, the respondent was dismissed from employment by the appellant. The matter was subsequently referred to compulsory arbitration, where the arbitrator determined the matter in the favor of the respondent.

[4] Following a full hearing, the arbitrator found that the employment contract was intended to subsist for a full year, from 1 September 2023 to August 2024. The arbitrator rejected the appellant’s contention that the contract had been subsequently varied into a casual arrangement, holding that such assertion was unsupported by evidence. one was without

basis. The arbitrator further found that the appellant had unlawfully and unfairly terminated the respondent’s employment on 9 April 2024 without following the procedures prescribed by law. In addition, the arbitrator held that the respondent had been underpaid below the minimum wage set by the applicable Collective Bargaining Agreement (CBA) and had been denied housing and transport allowances. As reinstatement was no longer feasible owing to the lapse of the contract period, the arbitrator awarded damages for the unexpired portion of the contract, underpayments of salaries, outstanding salaries, and allowances. Consequently, the appellant was ordered to pay a total amount of US$5,996.52 within 30 days.

[5] Aggrieved by the arbitrator’s determination, the appellant noted an appeal on the following grounds.

“
1. The arbitrator erred at law in her interpretation of the facts thereby failing to make a finding that the contract of employment was mutually varied from a fixed term contract to a casual contract as supported by the conduct of both parties.


2. The arbitrator erred on a question of law in making a finding based on the varied employment contract that the Respondent was owed transport allowance yet this was not the position in terms of the new contract of employment.


3. The arbitrator erred at law in awarding the Respondent transport allowance for the whole month when in fact the Respondent admitted that she was not working full-time and not reporting for duty every day.

4. The arbitrator grossly misdirected herself in the relevant findings of fact so much as to amount to a misdirection at law.


5. The arbitrator erred by issuing an arbitral award that is inconsistent with the parties’ submissions, thereby rendering the award irregular and defective, given the fact that both parties agreed that the contract of employment was varied and that the 1st respondent has a period she did not report for duty.


6. The Arbitrator misdirected herself in concluding that the Respondent was still on a valid fixed-term contract that was unfairly terminated after 8 months, yet the same contract had ceased to be operational within the probation period due to the contract variation and financial constraints known to the 1st Respondent.


7. The Arbitrator erred in awarding housing and transport allowances for 12 months yet the provision for such could not have gone beyond the probation period, where the contract was mutually terminated, leading to a subsequent offer of casual work accepted by the Respondent.”


[6] Consequently, the appellant sought the following relief:



“RELIEF SOUGHT

a) This instant appeal be and is hereby granted.
b) That the whole arbitral award granted by the arbitrator on the 7th of November 2025 under case No.379/24 be set aside entirely and substituted with the following;

“The 1st Respondent’s contract of employment was varied and thereby lawfully terminated”
“The claim for underpayment of salaries and allowances is hereby dismissed”

c) The 1st Respondent pays the costs of the suit on a higher scale.”





PARTIES SUBMISSIONS



APPELLANT

[7] The appellant submitted that the arbitrator failed to properly consider the factual matrix of the matter , particularly that, after the fixed term contract had been signed, and during the probationary period, the respondent was notified on 20 September 2023 that her probationary period would be terminated effective 9 October 2023. Thereafter, the respondent was re-engaged on separate occasions as a General Hand on a casual basis. The appellant maintained that such casual engagements were duly renumerated. It was contended that by finding that the respondent remained employed under the original contract and by quantifying allowances on the basis of that fixed term contract, the arbitrator effectively enforced a contract that had already been terminated.

[8] The appellant relied on the authority of St Giles Medical Rehabilitation Centre v Lambert Patsanza SC59/18 for the proposition that a probationary contract is a separate and distinct contract and that rights accruing under the confirmed contract only arise upon successful completion of probation. The appellant argued that where a probationary contract is terminated, the contemplated confirmed contract never comes into existence. It was therefore submitted that the arbitrator misdirected herself by treating the matter as though the termination had occurred outside the probationary period and as though the respondent had acquired confirmed fixed-term employment rights. The appellant further

argued that the arbitrator failed to appreciate the legal consequences of the probationary clause contained in the respondent’s contract of employment.


[9] The appellant further submitted that the respondent conceded that she had been re-engaged after the termination of the probationary contract. According to the appellant, the conduct of the parties demonstrated consensus id idem to a new contractual agreement. It was argued that the respondent accepted engagement on different terms, performed work under those terms and accepted payment strictly for days worked without protest. Reliance was placed on Hoffman & Carvalho v Minister of Agriculture (1947 (2) SA 855 (J), wherein it was held that where parties conclude a contract or think that they have concluded a contract and proceed to act as if the contract was binding and complete, the court ought to help the parties towards what they both intended rather than obstruct them by legal subtleties and assist one of the parties to escape the consequences of all that he has done and intended. The appellant therefore submitted that the arbitrator misdirected herself in disregarding the parties’ conduct and the alleged new agreement.

[10] The appellant additionally submitted that once the original contract had been varied or replaced, the respondent could not lawfully rely on the original contract to claim benefits such as housing and transport allowances. It was further contended that the arbitrator disregarded the well-established principle of “no work, no pay,” as affirmed in National Railways of Zimbabwe v Zim Railway Artisan Union & Ors SC8/05. According to the appellant, the respondent rendered services only intermittently and could therefore not lawfully claim allowances associated with continuous employment. The appellant thus submitted that the arbitral award was predicated on a contract which had ceased to exist and ought therefore to be set aside.


RESPONDENT
[11] Per contra, the respondent argued that no proper basis had been established for this court to interfere with the arbitrator’s findings. The respondent further contended that

the appellant’s heads of argument sought to introduce new issues that did not arise from the record.

[12] 	The respondent submitted that in the case of a fixed term contract, neither party possesses the right or discretion to unilaterally terminate the contract prior to its expiry. The respondent further argued that the appellant, upon whom the burden rested to prove that the respondent’s employment had been converted into a casual engagement, failed to establish that the contract had been lawfully terminated during probation. It was submitted that proof of such termination would have required the production of a written contract or, at the very least, a written notice or letter evidencing the alleged variation.

[13] The respondent therefore contended that the arbitrator properly assessed the evidence before her and correctly concluded that the respondent had been entitled to damages and allowances.




ANALYSIS OF THE LAW



Whether the Arbitrator erred at law in failing to find that the contract of employment between the parties had been mutually varied from a fixed-term contract to a casual contract.

[14] The parties entered into a written fixed term contract which expressly provided at paragraph 11 as follows:
“This contract constitutes the entire agreement between the parties and any variation to this agreement shall be reduced to writing to be effective” [my emphasis]

[15] This non- variation clause imposes a clear contractual limitation regarding the manner in which any variation would be effected, namely that such variation had to be reduced to writing for it to be valid and enforceable. In Xtraprops 66 (Pty) Ltd v Phiopater Supplies (Pty) Ltd ZAWCHC 177, the Court affirmed that where parties have agreed upon self-imposed formalities regulating contractual variation, such formalities are binding and must be strictly observed. Once parties elect to regulate their contractual relationship through such provisions, courts are enjoined to give effect to them. The requirement that amendments be reduced to writing serves the important purpose of promoting certainty and avoiding disputes that may arise from alleged oral variations, which are often susceptible to ambiguity and misunderstanding.

[16] In my view, where a contract expressly requires modifications to be reduced to writing, the parties are bound to adhere to that requirement. Consequently, Therefore, any purported attempt to amend or extinguish the contract through oral discussions alone is ineffective and unenforceable at law. The insistence upon written variation enhances legal certainty and restricts the casual alteration of contractual obligations through informal verbal exchanges, particularly where the contract expressly stipulates that amendments must be documented in writing. Such a rule promotes clarity, predictability and stability.


[17] R. H. Christie in Business Law in Zimbabwe 2nd ed Juta p 107 in an extensive discussion on non-variation clauses, concludes as follows;
“A non-variation clause … entrenches not only the other clauses in the contract but also itself against the possibility of informal variation, so if it is desired to vary any clause in the contract informally or to do informally whatever it is that a restriction clause entrenched by a non-variation clause restricts the parties to doing in writing, the non-variation clause must first be varied.”

[18] It is common cause that clause 11 of the contract constitutes a non-variation clause. The effect of such a clause is further explained by Christie as follows:
“After some years of controversy, the effect of such clauses was settled by the South African Appellate Division in 1964 (SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren En Andere 1964 (4) SA 760 (A)). In the result effect will be given to a restriction clause, but it may be cancelled or varied by express agreement, formal or informal, unless entrenched by a non-variation clause which may be cancelled or varied only by the formal method it specifies.” (my emphasis).


[19] Further, Wallis JA stated as follows in Commissioner for The South African Revenue Service v Bosch and Another 2015 (2) SA 174 (SCA) at para 9:
‘The words of the section provide the starting point and are considered in the light of their context, the apparent purpose of the provision and any relevant background material…”
[20] Thus, the starting point remains the text of the agreement itself. Applying these principles to the present matter, I am satisfied that; (i) the parties expressly agreed that any variation would only be effective if reduced to writing; and (ii) there is no evidence before the Court of any written variation to the original contract. In the absence of compliance with the prescribed mode of variation, the purported alteration of the employment relationship cannot be said to have lawfully extinguished or replaced the original contract.

[21] Whilst the law recognizes that contractual terms may, in limited circumstances, be varied or replaced, such departure from the written instrument requires clear, cogent, and compelling evidence. In casu, the appellant asserted that payments made to the respondent were commensurate with intermittent work allegedly performed under a casual arrangement. However, that assertion, was materially contradicted by the respondent’s evidence regarding the quantum and nature of

the payments received. This inconsistency is not insignificant. It strikes at the very foundation of the appellant’s contention that the parties had, by conduct, transitioned to a casual employment arrangement. Where a party alleges variation or novation of an existing contract, the evidentiary burden is exacting, and mere assertions, particularly those grounded in alleged oral agreements, are insufficient.

[22] Reliance on verbal variation, in the absence of corroborative documentary proof, is fraught with the risk of ambiguity and misinterpretation. Courts have consistently approached such claims with circumspection, particularly where they seek to displace the terms of a clear and unambiguous written contract. In the circumstances, and in the absence of satisfactory proof of any lawful variation or novation, I am constrained to rely upon the extant written contract as the definitive record of the parties’ rights and obligations.

[23] As was observed in Magodora & Ors v CARE International Zim [2014] ZWSC 24
“In principle, it is not open to the courts to rewrite a contract entered into between the parties or to excuse any of them from the consequences of the contract that they have freely and voluntarily accepted”
[24] It is trite that where parties to a contract have incorporated a non-variation clause, they are bound by its terms, there being no lawful basis upon which either party may resile from a provision to which they freely and voluntarily assented. In the present matter, the appellant’s contention that the contract was varied from a fixed-term arrangement to a casual engagement rest solely on the alleged conduct of the parties. Such an argument cannot be sustained in the face of an express contractual stipulation requiring that any variation be reduced to writing and signed by the parties. To hold otherwise would be to undermine the very purpose of the non-variation clause and to introduce uncertainty into contractual relations.

[25] Furthermore, the arbitrator’s reasoning that there was no evidence demonstrating that the parties had agreed to vary the contract cannot be faulted. No evidence was placed before the arbitrator to establish that any lawful amendment to the contract had been made.


[26] In the premises, I am satisfied that the arbitrator did not err at law in declining to find that the contract had been mutually varied. The fixed-term contract accordingly remained extant and binding, and the arbitrator was correct in treating it as the operative instrument governing the parties’ relationship.

Whether the arbitrator misdirected herself in concluding that the respondent was unfairly terminated.

[27] The appellant’s assertion that the termination of the respondent’s contract occurred within the probationary period is without merit. Whilst the appellant correctly identified the legal nature of a probationary contract, it misconceived the purpose and scope of probation. A probation clause exists to permit an employer to assess the suitability and performance of an employee. It does not confer upon an employer unfettered discretion to engage in unfair labour practices or to unilaterally vary the intended contract of employment.

[28] It is now well established that the existence of a probationary clause does not absolve an employer from complying with statutory protections against unfair dismissal. The position may well have been different had the appellant elected , at the conclusion of the probationary period, to terminate the contract on the basis of dissatisfaction with the respondent’s performance or suitability. That however,   is   not   what   transpired   in   the   present   matter.

[29] It is apparent that the appellant seeks to rely upon the probationary period as a justification for the alleged variation of the contract, notwithstanding the absence of any evidence substantiating such variation. As already alluded to, such a variation was impermissible in terms in law, particularly where the consensus from the outset was that the respondent would undergo probation with the intention of continuing under the fixed term arrangement upon successful completion thereof.

[30] In the circumstances, I am satisfied that the arbitrator did not misdirect herself in concluding that the respondent was unfairly dismissed. The termination of the employment relationship was effected in contravention of section 12(4) of Act, as well as the applicable contractual provisions. The appellant having failed to demonstrate compliance with both the statutory and contractual framework, the finding of unfair dismissal was properly made and discloses no basis for appellate interference.


Whether the Arbitrator misdirected herself in concluding that the Respondent was entitled to housing and transport allowances.


[31] It has already been established that the parties are bound by the terms of their contract. The starting point, therefore, is the proper interpretation of the contractual provisions governing the entitlement to allowances. The contract provides that:
“At the discretion and agreement by both parties the company will offer provisions of transport and/or fuel allowance on a weekly basis.”

[32] The same reasoning applies to the claim for housing allowance, which finds no clear contractual foundation and was similarly improperly awarded. The arbitrator therefore misdirected herself in treating the allowances as automatic and continuous entitlements without due regard to the conditional nature of the clause, the requirement of mutual

agreement, and the factual matrix concerning actual attendance at work. Consequently, the award of transport and housing allowances cannot be sustained.


DISPOSITION



[33] In the result, the appeal partially succeeds.



It is ordered that:



1. The appeal against the finding of unfair dismissal be and is hereby dismissed.
2. The appeal against the finding that the contract was not varied be and is hereby dismissed.
3. The appeal against the award of housing and transport allowances be and is hereby upheld.
4. The arbitral award which was issued by Arbitrator M. Dare on 7 November 2025 be and is hereby substituted as follows;
“ The respondent shall pay the claimant Tracy Milanzi, a total of US$ 4 572.52 (which amount may be paid in ZWG at the existing interbank rate) broken down as follows:
USD 1000,00 for 5 months salaries for the premature termination of her contract.
US$ 1 466.52 being underpayment for the 12 months’period of the contract of employment that existed between the parties.
US$ 2 106, 00 for outstanding salaries for the period September 2023 to August 2024.
The claim for transport and housing allowances be and is hereby dismissed.”

5. Each party shall bear its own costs.



[bookmark: _GoBack]


Ngongoni, Tawodzera, Pavari & Partners, appellant’s legal practitioners
Chikore and Chigwaza Law Chambers, respondent’s legal practitioners













………………………………….

MAKWANDE J.
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