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and 
PESIWE GONYE as the legal guardian and on behalf of
and
THOMAS KAHOMA
and
INNOCENT KAHOMA
and
VICTOR KAHOMA
and
NOREEN KATSANDE as the legal guardian of and on behalf of
and
TRISH KATUMWA 
and
MAKATENDEKA KATSANDE
versus
MINISTER OF LOCAL GOVERNMENT & NATIONAL HOUSING      
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ZVIMBA RURAL DISTRICT COUNCIL
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IN THE HIGH COURT OF ZIMBABWE
DUBE J
HARARE, 25 May 2018 and 21 November 2018


Opposed Matter

T. Biti, for the applicants
G. Munyoro, for the 1st and 4th respondents
T .Runganga, for the 2nd respondent 
No appearance for the 3rd respondent


 	DUBE J: The applicants allege a violation of s 81(1) (f) of the Constitution and bring this application to assert the right to shelter. 
	The relief sought is couched in the following terms:
It is ordered and declared that:
1. The respondents and all those claiming authority through  them be and are hereby interdicted, barred and stopped from ejecting the applicants’ children from New Park Farm informal settlement situated at Haydon Farm, Old Mazowe Road/ Mt Hampden Harare.
2. The rights of children to shelter, codified in section 81 of the Constitution of Zimbabwe are justiciable and enforceable as an independent right of children not dependent on a general right of housing or shelter available to everyone else.
3. The 1st , 2nd and 4th respondents must:
Within 3 months from the date of this order set up a joint committee that will work with the 1st and 2nd applicants and allocate serviced stands to the applicants for and on behalf of their children.
4. On allocation of such residential stands, the 1st respondent must within a period of 12 months from the date of such allocation construct for and on behalf of the 1st and 2nd applicants minimum core houses.
Alternatively 
5. The 1st respondent must provide alternative land in respect of which it will allocate residential stands in compliance with paragraph 3 and 4 above.
6. The 1st, 2nd and 3rd respondents each paying the other to be absolved pay costs of suit.’
Background Facts 
	The first applicant is an association of homeless people with a public interest in housing and asserting the right to housing. It seeks to assert the existence of the right to shelter for children who are applicants in this application in terms of s85 (1) (c), (d) and (e) of the Constitution. The second and sixth applicants are members of first applicant and bring this application on behalf of their minor children, being third to fifth applicants and the seventh and eighth applicants respectively. The first respondent is the Minister of Local Government and National Housing cited as the Minister responsible for housing and local authorities. The second respondent is a rural district council for the area where the farm is located. The third respondent is a contractor which acquired rights to develop Haydon Farm and has an interest in these proceedings. The fourth respondent is the Minister responsible for Lands, Land Reform and Resettlement cited as the acquiring authority in terms of the Constitution.
         	This application is based on the following brief facts. The second and sixth applicants and their children reside at Haydon Farm. Most members of the first applicant are poor and   are not formally employed and have no opportunity of ever getting a loan to enable them to find accommodation for their children. They settled at Haydon Farm in the year 2000 at the height of the Land Reform Programme, constructed permanent households and commenced farming activities thereon. They have been in peaceful and undisturbed possession of the farm since then. In the year 2005, fourth respondent acquired the farm and designated the farm as urban land falling under the jurisdiction of the first respondent in 2011. Part of the land was allocated to the City of Harare and to the second and third respondents. A low density suburb is sprouting on the farm. Applicants assert that no objective criteria was used in allocating the land. The allocation of the farm to respondents was discriminatory to applicants and their children as the respondents failed to consider the right of the children to shelter. The children are entitled to equal protection of the law as guaranteed by s 56 of the Constitution. 
        	The structures the applicants’ parents had constructed were demolished by the City of Harare during an operation code named “Operation Murambatsvina” in 2005. Applicants live in cabins and shacks with their children having been advised not to construct permanent structures. They live in squalid conditions and the State has failed to provide adequate amenities to them. They have no serviced roads, toilets, clean water and electricity. They contend that the State ought to have provided them with shelter. They have been given notice to vacate the farm. They are required to move out to enable third respondent to carry out construction of houses there. They have no alternative accommodation. Their children attend school in the area and the intended ejectment will affect them. 
          The applicants submitted that children have an absolute right to shelter guaranteed by   s 81 (1) (f) of the Constitution and also by international instruments on children’s rights. They contended that the State has an obligation to provide housing to the applicants as embodied by sections 19 and 25 of the Constitution. The State has an obligation to take all appropriate measures to give life to the right to shelter. The right to housing for children is implicitly embedded in the right to life under s 48 and human dignity under s51 of the Constitution as these rights are interconnected and indivisible. They submitted further that s 28 of the Constitution places an obligation on the State to provide housing and to use the maximum of its available resources to make the right a reality. They submitted that the actions of the applicants constitute forced evictions and constitute a fundamental breach of the right to human dignity and the right not to be subjected to torture. Cruel and degrading treatment as proscribed by sections 50 and 53 of the Constitution. There should be no ejectment without alternative accommodation. The applicants seek  an order to stop what they term are unlawful ejectments done by the respondents without due process and a declaratory order to the effect that the State has a duty to provide necessary housing to children. They want the State to fulfil its duty and provide housing to the applicants.
      	The third respondent did not defend the application. The first, second and fourth respondents submitted as follows:-The land in question is State land which was allocated to third respondent to develop. Diseases such as dysentery, typhoid and cholera are prevalent at the farm due to unplanned settlement of the applicants. The developer will put up the planned service infrastructure required and is to recover its costs through sale of stands. The applicants are poor and do not qualify to reside in a low density residential scheme which is reserved for those who can afford. They should apply for residential stands and wait to be allocated land and not allocate to themselves land that does not belong to them. Applicants are illegal settlers. The applicants do not have any lease or offer of the land and occupy the land illegally. The third respondent has the right to evict the applicants and their families.
            The respondents argued that the right to shelter is not recognised by the Constitution of Zimbabwe in the Declaration of Rights and remains an objective which is a guide in formulating and implementing laws and policy decisions. The right to shelter afforded in s81 (1) (f) of the Constitution is not absolute for the reason that it is not provided for in the Declaration of Rights. The right to shelter can only be achieved within the limits of the resources available to the State. The government and its agencies do not have any obligation to provide shelter to the applicants. The State does not have sufficient resources to meet the shelter needs of the applicants due to the bad state of the economy. It is the responsibility of the parents of the minor children to ensure that their children have shelter. No responsibility lies on the State. 
     	The court is being asked to determine whether the applicants, being children, have a right to shelter and if so, whether the right has been violated and is enforceable. If the court finds that the right to shelter has not been violated, that is the end of the matter. If the court finds in the affirmative, the next consideration will be whether the applicants are entitled to the ancillary relief sought. 
Nature of Human rights 
         Section 85 (1) of the Constitution affords redress to a party who alleges that his rights are being violated and seeks enforcement of such a right. Justiciability of rights entails the competency of the courts to determine rights of individuals and enforce them. Justiciable rights are usually contained in the declaration of rights of a constitution. Justiciability of rights primarily depends on the nature and status of the right concerned. In order to understand the justiciability or otherwise of a right, it is essential to first understand the nature and status of the right at international law.
      	Human rights are divided into three generations. First generation rights are the first category and deal with liberty and participation in political life and are what are known as civil and political rights. First generation rights include the right to life, property, freedom of religion, equality before the law, freedom of speech, freedom of religion, voting rights and the right to a fair trial. First generation rights are based on the notion of individualism and non-interference. They protect citizens from the State. They are generally absolute and enforceable. 
           Second generation rights are based on equality and guarantee citizens equal conditions and treatment. These rights are not directly possessed by citizens but place a positive duty on states to respect and enforce them. They include the right to housing, shelter, food, health care, social security and employment benefits. These rights are socio-economic rights. Second generation rights impose on the State the duty to respect, promote, protect and fulfil them subject to availability of resources to the State. Here, the concepts of the ‘margin of appreciation’ and’ progressive realisation’ of the rights comes into play. No person has an absolute right to these rights. Second generation rights are not justiciable. 
           Third generation rights are the unofficial rights and are collective developmental rights which are based on the notion of non -interference, right to self-determination, economic and social development, healthy environment and communication rights. They are usually not provided for in State constitutions. 
The rights of children to shelter under International law 
         	A number of international instruments recognize social, economic and cultural rights. The International Covenant on Economic, Social and Cultural Rights in Art 11.1 recognizes the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing. State parties are required to take appropriate steps to ensure the realisation of these rights. Children enjoy protection in international protocols. Article 3 of the 1989 United Nations Convention on the Rights of the Child provides that in all matters involving children, the best interests of the child shall be paramount. Article 4 of the Convention implores on State parties to undertake all legislative and administrative and other measures for the implementation of rights recognised in the convention. The Convention implores State parties to undertake such measures to the maximum extent of the resources available to them. Article 27 implores State Parties to recognise the right of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development. Article 27 (2) places responsibility on the parents of children or others responsible for them to secure, within their abilities and financial capacities , the conditions of living necessary for the child’s development. State Parties are required in accordance with national conditions and within their means, to take appropriate measures to assist parents and others responsible for the child to implement the right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing. Article 20 of the African Charter on the Rights and Welfare of the Child places an obligation of maintenance and upliftment of conditions of living for the child on the parents. State Parties are required in terms of Art 20 (2) in accordance with their means to assist the parents, to provide material assistance to the child.  
        	What comes out of this analysis of international instruments is that they seek to protect children and the criterion in issues involving children is that the best interests of the child shall be paramount. There is also the acceptance that the protection of economic and social and cultural rights depends on the availability of financial resources and the state of development of each individual country. Most socio economic rights have a rider on progressive realization of the rights because of the realization that the State may not have sufficient resources to afford the right immediately. This is the reason why justifiability of rights varies from country to country. International instruments place the obligation of maintaining and uplifting the living standards of children on their parents and others responsible for them. The role ascribed to the State being to ensure that it puts in place legislative and administrative and other measures for the implementation of rights and to assist the parents to look after their children. They place on State Parties the responsibility to take measures to assist the parents and their children within the resources available to the State. The responsibility on the State with regards socio and economic rights is qualified. The State can only assist where its resources allow it to. Human rights enshrined in our Constitution are moulded along the same principles found in these international instruments and hence we rely heavily on them for construction of rights.
Interpretation of constitutional provisions
	In the case of Government of the Republic of Namibia and Another v Cultura 2000 and Another 1994(1) SA 407 (NS), the court remarked that a constitution “must be broadly, liberally and purposively interpreted so as to avoid the “austerity of tabulated legalism” and so as to enable it to continue to play a creative and dynamic role in the expression and the achievement of the ideals and aspirations of a nation …”	In Hewlett v Minister of Finance and Anor 1981 ZLR 571, the court remarked that the starting point in interpreting a constitution must be found in the constitution itself, the court said the following, 
	“…. In general the principles governing the interpretation of a constitution are basically not 	different from those governing the interpretation of any other legislation. It is necessary to 	look to the words used and to deduce from them what any particular section, phrase or word 	means having regard to the overall context in which it appears.” See also S v Zuma and Ors 1995 (2) SA 642. 

	The words used in a constitutional provision are a key aid to interpreting the nature of a right and its meaning. Section 46 of our Constitution provides as follows;
             “46 Interpretation of Chapter 4
(1) When interpreting this Chapter, a court, tribunal, forum or body—
(a) must give full effect to the rights and freedoms enshrined in this Chapter;
(b) must promote the values and principles that underlie a democratic society based on openness, justice, human dignity, equality and freedom, and in particular, the values and principles set out in section 3;
(c) must take into account international law and all treaties and conventions to which Zimbabwe is a party;
(d) must pay due regard to all the provisions of this Constitution, in particular the principles and objectives set out in Chapter 2; and
(e) may consider relevant foreign law;
in addition to considering all other relevant factors that are to be taken into account in the interpretation of a Constitution.”

         	Section 46 (1) (a) of our Constitution enjoins a court interpreting the Declaration of Rights to take into account international law, all treaties, conventions to which Zimbabwe is a party, the provisions of our Constitution and all relevant foreign law.  By reference to “must give full effect to the rights and freedoms enshrined in this Chapter” in s 46 (1) (a), the Constitution implies that the rights under the declaration of rights are justiciable and absolute.  Section 46 sets a basis for the approach to second generation rights of distinguishing the enforceability of rights as set out in the declaration. This approach is permissible and is set by international instruments which allow State parties a ‘margin of appreciation’ and reduction of rights by taking into account the availability of resources for those rights not provided for in the Declaration of rights. What this means is that those rights in the Declaration of Rights are absolute and have justiciable status whilst national objectives and aspirations do not. The difference is on enforceability. Each constitutional provision spells out the status of each right.
        	Three key sections of the Constitution are  on test today, being  sections 19, 28 and 81 of the Constitution .The rights provided for in our Constitution are moulded along the same lines as those found in the  South African Constitution. Both these constitutions rely heavily on international instruments on human rights for construction of rights. Similar provisions in the South African Constitution will be key in interpreting the provisions in issue today.   
           Section 3 of the Constitution sets out the founding values and principles of the Constitution. The Constitution recognises in s 3 (2) (1) (iii) the rights of women, the elderly, youths and children. Chapter 2 of the Constitution of Zimbabwe provides for national objectives. The constitution provides in s 8 as follows,
	“8 Objectives to guide State and all institutions and agencies of government
	(1) The objectives set out in this Chapter guide the State and all institutions and 	agencies of 	government at every level in formulating and implementing laws and policy decisions that 	will lead to the establishment, enhancement, free and democratic society in which people 	enjoy prosperous, happy and fulfilling lives.”

	The inclusion of the objectives in the 2013 Constitution has been lauded. The objectives serve as guides to the State, its agencies and all institutions in formulating and implementing law and policy decisions. Chapter 2 provides the framework required for the enjoyment of mainly economic, social and cultural rights. The State and all institutions and agencies of government are required to be guided by the objectives in formulating and implementing laws and policy decisions. All that is required is that ‘the State must take appropriate legislative and other measures’ within its resources to achieve progressive realisation of the objectives. Of the rights mentioned in this chapter, only the right to food, water, and health services are included in the declaration of rights. The difference between national objectives and rights included in the declaration of rights lies in enforceability. There is no enforcement provision in Chapter 2. The protection afforded socio economic rights is nominal and does not guarantee realisation of these rights. Objectives set in a Constitution have no weight at law and are not justiciable and enforceable in any court. 
         	The right to life, human dignity and equality before the law are fundamental rights and hence the reason why the rights are found in our declaration of rights. Our bill of rights does not provide for an independent right to shelter unlike in the South African Constitution where the right to housing is provided for in s26 of its bill of rights.
The right to Shelter 
       	Shelter in ordinary language implies the provision of a roof over one’s head. Housing on the other hand entails more than just a structure and involves provision of services such as water, land and sewerage removal. Whilst the South African Constitution speaks to the right to adequate housing, and access to adequate housing housing, our Constitution speaks to shelter and access to adequate shelter. Shelter and housing are socio economic rights as well as second generation rights. Shelter is provided for in Chapter 2 of the Constitution which provides for national objectives. Section 28 reads as follows;
     	“28 Shelter 
 	The State and all institutions and agencies of government at every level must take reasonable 	legislative and other measures, within the limits of the resources available to them, to enable 	every person to have access to adequate shelter.’’

      	Section 28 sets out shelter as a national aspiration. It reflects that the nation values human beings and aspires to ensure that every person is afforded access to adequate shelter. Section 28 places a duty on the state and other government agencies, 1) to put in place reasonable legislative and other measures, 2) to enable every person to have access to adequate shelter, 3) within the limits of the resources available to them. Section 28 recognises that there are different spheres of government that may be required to work together in their constitutional mandates to achieve the objective regarding shelter and other rights. The legislative and other measures must be reasonable and be sufficient to meet the obligations imposed on government by the Constitution. The legislative and other measures required to be taken must be within the limits available to the State and its agencies. In Government of The Republic of South Africa v Grootboom & Ors 2001 (1) SA 46 (CC) the court relying on the Soobramoney v Minister of Health (Kwazulu-Natal) 1998 (1) SA 765(CC) found that s 26 of the South African Constitution which provides for the right to housing has a limitation clause and does not expect more of the State than is achievable within its available resources. 	The court remarked as follows;
	 “What is apparent from these provisions is that the obligation imposed on the state by ss26 	and 27 in regard to access to housing, healthcare, food, water and social security is 	dependent upon the resources available for such purposes, and that the corresponding 	rights themselves are limited by reason of lack of resources. Given this lack of resources and 	the significant demands on them that have already been referred to, an unqualified 	obligation to meet these needs would not presently be capable of being fulfilled.” 

	A litigant seeking to enforce a right must first show that the right exists in the constitution and secondly that the right is not limited and is therefore justiciable. Because of the limitation clause, the realisation of the right to adequate shelter is dependent upon availability of resources. The inclusion of the qualification that the right can only be realised within the limits of resources available to the State shows a realisation that access to shelter could not immediately be realised. The State cannot be expected to do that which is outside its resources. The right is subject to availability of resources available to the State. The State and all institutions and agencies of government at every level are required to take reasonable legislative and other measures, within the limits of the resources available to them, to enable citizens to have adequate shelter. The State is only obliged to provide for progressive realisation of shelter within the resources available to it. Adequate shelter is dependent on availability of resources. Section 28 conveys the aspiration to provide shelter to all. Section 28 does not create a right to shelter but sets out shelter as a national objective which is not enforceable. The State is only obliged to provide for progressive realisation of shelter by taking reasonable legislative and other measures within the resources available to it. No citizen is entitled to shelter on demand. The obligation placed on the State by section 28 is a qualified one and is not absolute. It is however positive. 
  	The right to shelter and human dignity has been read in other jurisdictions to be embedded in the right to life. In the Indian case of Francis Coralie Mullin v Union Territory of Dehli AIR 1981 SC 746 SCR the court in interpreting the right to life held that the right to life includes the right to live with human dignity and all that goes with it such as adequate nutrition, clothing, and shelter. The rights to life, dignity and equality are expressly provided for in our Declaration of Rights. The fact that shelter was deliberately left out in the Declaration of Rights is a pronouncement by the drafters that it cannot be inferred or implied to exist in these rights. The drafters chose to make it a right that is subject to availability of resources and not an absolute right. A right that is limited by the availability of resources is not an absolute right. 
Section 28 does not create a right to shelter but sets it out shelter as a national objective. It is not enforceable.
     	Section 74 of the Constitution provides for protection against arbitrary evictions and provides as follows’
‘’74 Freedom from arbitrary eviction
No person may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances’’

       	The right from arbitrary eviction ought to be read with the national objective in s28 requiring the State to take reasonable legislative and other measures, within the limits of the resources available to them, to enable every person to have access to adequate shelter.
           The principle that shall guide the court in determining this application is the concept of the best interests of the child. Section 19 is also in part of Chapter 2 of the Constitution which deals with the approach the State should adopt in issues involving children. It reads as follows,
	“19 Children
	(1) The State must adopt policies and measures to ensure that in matters relating to children, 	the best interests of the children concerned are paramount.
	(2) The State must adopt reasonable policies and measures, within the limits of the resources 	available to it, to ensure that children—
	(a) enjoy family or parental care, or appropriate care when removed from the family 	environment;
	(b) have shelter and basic nutrition, health care and social services;
	(c) are protected from maltreatment, neglect or any form of abuse; and
	(d) have access to appropriate education and training.
	(3) The State must take appropriate legislative and other measures—
	(a) to protect children from exploitative labour practices; and
	(b) to ensure that children are not required or permitted to perform work or provide services 	that—
	(i) are inappropriate for the children’s age; or
	(ii) place at risk the children’s well-being, education, physical or mental health or spiritual, 	moral or social development.”	
	
       	In Bannatyne v Bannatyne 2003 (2) SA 363 (CC) the court interpreted a provision similar to our section 19 and defined the concept of the best interests of the child. It held that the concept places obligations on parents to properly care for their children. The court remarked that the right imposes obligations on the State to create necessary conditions and infrastructure to ensure protection that they are entitled to in respect of the right to shelter.      In Loveness Mudzuru v Minister of Justice, Legal & Parliamentary Affairs N.O CCZ 12 /15, the court dealt with a matter concerning child marriages. It applied a broad, generous and purposive approach and remarked as follows regarding the approach to cases involving the best interests of children;
	“The court agrees with Mr Biti that only a broad, generous and purposive interpretation would 	give full effect to the right to found a family enshrined in s 78(1) of the Constitution.  In 	Rattigan and Others v The Chief Immigration Officer and Others 1994(2) ZLR 54 the Court 	held that the preferred constitutional construction “is one which serves the interest of the 	Constitution and best carries its objects and promotes its purpose”. See also Smythe v 	Ushewokunze and Another 1997(2) ZLR 544(S)….. In light of the overwhelming empirical 	evidence on the harmful effects of early marriage on girl children, no law which authorises 	such marriage can be said to do so to protect “the best interests of the child”.  The best 	interests of the child would be served, in the circumstances, by legislation which repealed s 	22(1) of the Marriage Act.  By exposing girl children to the horrific consequences of early 	marriage in clear violation of their fundamental rights as children s 22(1) of the Marriage Act 	is contrary to public interest in the welfare of children.  Failure by the State to take such 	legislative measures to protect the rights of the girl-child when it was under a duty to act, 	denied the girl children subjected to child marriages the right to equal protection of the law.”

	The court held that any conduct or law which produces harmful or horrific effects to children is not in their best interests. Further ,that any conduct or law which is contrary to public interest in the welfare of children  violates children’s fundamental rights  and that the failure by the State to take legislative measures to rectify any situation, conduct or law which violates children’s rights breaches the children’s rights to equal protection of the law.	
         	Section19 provides for national aspirations where children’s rights are concerned. The provision defines the scope of the obligations imposed on the State with respect to children’s rights. The aspirations are qualified in s19 (2) by the availability of resources. It places responsibility on the State to put in place policies and measures to ensure that in matters involving children, the best interests of children are paramount. The concept of the best interests of the child as defined in the section places a primary obligation on the parents of the children to properly care for their children. The only obligation reposed on the State is only to create a conducive environment for the parents to enable them to take good care of their children. That obligation can only be fulfilled by passing laws and putting in place mechanisms that serve to safeguard the interests of the children and provision of shelter. The State does this by putting in place legislation such as the Children’s Act [Chapter 5:06] that imposes obligations on parents to fulfil their responsibility towards children. Section 19 (2) provides that the State must adopt reasonable policies and measures to ensure compliance with the obligation within the limits of the resources available to it. The legal principle that emerges from s 19 (2) is that of progressive realisation of the rights of children. The Constitution accepts that the right cannot be realised immediately and that the State must be given a margin of appreciation. There are bounds within which you must give the State the opportunity to do what it can within its resources .The key words in determining enforceability of a right are ‘available resources’, see the Soobramoney case. Availability of the right is dependent upon resources available for such purposes and corresponding rights are limited by reason of lack of resources. The obligation may only be carried out within the limits of the resources available to the State. It must be shown that the State has taken reasonable steps to ensure the realisation of the right. Whenever there is a limitation clause in a constitutional provision, it means that the rights that flow from that provision are not absolute.
          	Section 19 provides for national aspirations and does not create rights. There is no provision for the right to shelter in s19 (2) (b) .The word ‘’must’’ as used in in s19 (2) does not make the provision peremptory or directive because of the inclusion of the limitation clause. What the Constitution is saying is that the State must devise polices and measures to address the right conferred, within the resources available to it.Clearly, s 19 (2) does not create rights. The State only has the responsibility to care for children when removed from the family environment as when they have been placed in institutions. This case is distinguishable from the Mudzuru case which dealt with protection and enforcement of fundamental rights and freedoms. 
	Section 81 is in part 3 of the Constitution which provides for elaboration of certain rights and freedoms to ensure greater certainty of the application of certain rights.  Section 81 deals with the right of children to shelter .It reads as follows,
	“81 Rights of children
	(1) Every child, that is to say every boy and girl under the age of eighteen years, has the 	right—
	(a) to equal treatment before the law, including the right to be heard;
	(b) to be given a name and family name;
	(c) in the case of a child who is—
	(i) born in Zimbabwe; or
	(ii) born outside Zimbabwe and is a Zimbabwean citizen by descent;
	to the prompt provision of a birth certificate;
	(d) to family or parental care, or to appropriate care when removed from the family 	environment;
	(e) to be protected from economic and sexual exploitation, from child labour, and from 	maltreatment,
	neglect or any form of abuse;
	(f) to education, health care services, nutrition and shelter;
	(g)……………….. 
	(2) A child’s best interests are paramount in every matter concerning the child.
	(3) Children are entitled to adequate protection by the courts, in particular by the High Court 	as their upper guardian.”

	In Government v Grootboom & Ors (supra), the court in interpreting the provisions of s 28 (1) (c) of the South African Constitution which are similar to our s 81(1) (f) of the Constitution and held as follows,
	“…. a child has the right to parental or family care in the first place, and the right to 	alternative appropriate care only where that is lacking. Through legislation and the common 	law, the obligation to provide shelter in subsection (1) (c) is imposed primarily on the parents 	or family and only alternatively on the state. The state thus incurs the obligation to provide 	shelter to those children, for example, who are removed from their families. It follows that 	section 28(1) (c) does not create any primary state obligation to provide shelter on demand to 	parents and their children if children are being cared for by their parents or families.”

	The court rejected the court aquo’s interpretation to the effect that s 28 (1) (c) made it possible for parents and their children to receive shelter from the State. The court held that since the constitution placed an obligation on the family to care for their children, there was no primary State obligation to provide shelter on demand to parents and their children if the children were being cared for by their families or parents. The court held further that the State has the obligation to provide legal and administrative infrastructure to ensure that children are accorded protection under section 28. Further that this obligation can be fulfilled by passing laws and creating enforcement mechanisms for the protection of children. 
             Section 81(1) (f) provides for the right to shelter for children. When one has regards to the wording of s 81, it is clear that it was never intended that children have an absolute right to sue the State for provision of shelter. The right is limited. The provisions of s 81 must not be read in isolation but as a whole. The provisions must also be read within the context of the Declaration of Rights and the Constitution as a whole. For the reason that the Declaration of Rights does not provide for the right to shelter for children, the right provided for in this section is not an absolute right. The other reasons become apparent from a reading of the provision. Section 81 (d) creates a child’s right to family care or parental care or appropriate care when removed from the family environment. The responsibility to provide shelter does not only lie on the State alone but other state institutions and agents including the individuals themselves. Section 81(1) (d) clearly places the primary obligation to provide shelter on the parents or families of children. It is only in cases where parental care is lacking or where children are removed from the family environment and are in the care of the State that the State has a duty as an alternative to provide appropriate care for the children. For as long as the children are not removed from the care of their parents the primary responsibility to provide shelter remains on the parents.
      	Section 81(1)(f) creates the right to shelter but does not create an absolute , independent and separate justiciable right to shelter for children. Section 81 (1) (f) does not place a primary obligation on the State and its agents to provide shelter to children who are in the care of their parents on demand. The State cannot be expected to provide shelter to everyone. This is an unrealistic demand that would create an absurdity and open floodgates to litigation. If the legislature had intended that the right to shelter have justiciable status it would have included it in the Declaration of Rights. The right to shelter provided for in this section is limited as in the case of all other socio economic rights.  
             All that is required of the State is to create a framework for the enjoyment of the right and to ensure progressive realisation of the rights. The State is obliged to take reasonable legislative and other measures within the available resources to it to ensure progressive realisation of the right and ensure that children enjoy parental care. The Grootboom case makes it clear that it is a requirement that the State not only put in place legislative and other measures within its available resources to ensure progressive realisation of the right, the State must put in place policies and other measures to address the requirement for shelter for all citizens thereby taking steps to ensure that children’s rights are realised. 
     	The measures taken by the state must be adequate and reasonable. On p 48 of the judgment in the Grootboom case, the court stated thus,
            “The precise contours and content of the measures to be adopted are primarily a matter for the 	legislature and the executive. However, they must ensure that the measures they adopt are 	reasonable. A court considering reasonableness will not enquire whether other more desirable 	or favourable measures could have been adopted, or whether public money could have been 	better spent. The question would be whether the measures that have been adopted are 	reasonable. It is necessary to recognise that a wide range of possible measures could be 	adopted by the state to meet its obligations. Many of these measures would satisfy the 	requirement of reasonableness. Once it has been shown that the measures do so, this 	requirement is met.”

	Zimbabwe is facing economic challenges and lacks adequate resources to provide everyone with shelter. The right to shelter can only be realised progressively, over time. All that the state is required to do is to take measures towards the realisation of shelter for all.  The children in this case all have living parents who care for them. The parents have a primary obligation to ensure that their children have shelter. The children are not in the care of the State nor have they been removed from their parents. These children are different from those who are in the care of State institutions who are the primary responsibility of the State and hence there is no primary obligation on the State to provide them with shelter. All the State is required to do is to create an enabling environment by putting in place a legislative framework and other measures for parents to ensure that they are able to provide their children with shelter. Section 81(1) (f) does not create an absolute right to Shelter for children. It places no primary obligation on the State to provide shelter on demand to parents and their children where the children are under the care of their parents. .It has no obligation to provide housing units to individuals. 
	Mr Biti sought to argue that this case is distinguishable from the Grootboom case on the basis that our Constitution has a provision that provides family protection. Section 25 of the Constitution provides that the State and all institutions and agencies of government must endeavour within the limits of the resources available to them, to adopt measures to protect and foster the institution of the family by making provision of care and assistance to mothers, fathers and other family members who have charge of children. Section 25 of the Constitution does not define the issue of family protection as an obligation on the part of the State. The section has a limitation clause and hence the right to protection of the family is not absolute. All that is required is for the State is to adopt reasonable legislative and other measures for the provision of care and assistance to mothers, fathers and other family so that their rights can be realised.  
	Section 81(1) (f) of the Constitution does not provide for a specific and absolute right to shelter for children that is enforceable and justiciable. The State has no primary obligation to provide shelter for children. It cannot have been the intention of the drafters of the Constitution to give to citizens the right to sue the State for provision of shelter. 
       	A person who seeks the relief of an interdict must establish a clear right, an injury actually committed or reasonably apprehended and that there is no similar or adequate protection by other ordinary remedy, See Setlogelo v Setlogelo 1914 ad 221.The respondents have threatened to evict the applicants and their parents. The land the applicants and their children occupy is not available for the purposes they want it for. The applicants illegally settled on the farm and have not applied for allocation of land. The land in question was acquired and turned into urban land by the State lawfully in terms of the Land Acquisition Act [Chapter 20:09]. Allegations of corrupt allocation of land were not substantiated. The court is not convinced that the applicants are being discriminated. The applicants and their children have no legal right to be on the land having settled on the land illegally. They were evicted during ‘Operation Murambasvina ‘in 2005 but reoccupied the land .They do not have a lease, permit or offer of the land concerned. The fact that they invaded the farm at the height of the Land Reform Programme does not make their stay there legal. Their stay was not regularised and the acquiring authority had other plans for that land. The applicants cannot demand alternative land as a condition to vacate Haydon Farm.
	The applicants must apply for land like all other citizens if they wish to be allocated land. The State has put in place adequate legislative measures that allows those in need of land to apply for it. The applicants and their parents should have approached the authorities in terms of the Rural District Councils Act [Chapter 29:13], the Regional Town Planning Act [Chapter 29:12] or the Ministry of Lands if they wanted land. There are laid down procedures for people who want to buy or lease land. The court has been asked to make an order compelling the State to make available to the applicants land on which they must settle. There is separation of powers between the legislature, executive and the judiciary. It is not the duty of the courts to pass judgement on social policy and allocate resources. Allocation of land is a purely administrative function which may only be exercised by the responsible department. It is not the responsibility of the court to allocate land. The court cannot compel the MOL to allocate land to the applicants. That is a function purely in the domain of the State. 
         	The court takes judicial notice of the fact that the Minister of Lands is currently in addition to the legislative measures in place, involved in an exercise where land is being distributed to the landless under the Land Reform Programme for rural resettlement which is a well-coordinated national programme. This is an option that can be exercised by the applicants but will be subject to availability of land for allocation. The measures being taken by the government and its other agencies to address distribution of land are reasonable and enable citizens to realise their right to shelter. It has not been shown that the measures being implemented are not reasonable or that they discriminate against the applicants. The applicants cannot insist on being allocated land in an urban setting. Section 81(1) (f) does not impose on the State an obligation to provide housing, land or shelter to anyone on demand.
           The conduct of the respondents pursues a legitimate aim. The development of the area is necessary for urban development and expansion of the City of Harare which has to be properly planned and done in an orderly fashion. There is a pressing social need for housing or urban development. The interference is in the general public interest and is for a good cause. The forced evictions are justified. The government should be accorded the opportunity to be able to carry out its executive function, make decisions and do proper planning for urban development through the offices of the respondents. In order to prevent arbitrary evictions, the applicants and their children must be given an opportunity for genuine consultation. Adequate notice to all those affected of the scheduled eviction,   information on the proposed evictions and the alternative purpose for which the land is required must be given. Notice of the proposed eviction must be given within a reasonable time. The evictions must be supervised and should not be done in the terror of night. The respondents may not evict the applicants without due process of law. 
           The applicants have failed to show the existence of a clear right for the relief of an interdict. The application lacks merit and ought to be dismissed. The respondents have asked for costs. Costs are always in the discretion of the court. The application raises an important legal issue .I see no justification for an order of costs in a matter such as this, especially one involving children. 
	Consequently, it is ordered as follows;  
1. The application is dismissed.
2. There is no order as to costs.
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