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HENESSY DUBE

Versus 


THE STATE
 


IN THE HIGH COURT OF ZIMBABWE
MAKONESE J
BULAWAYO 25 & 28 NOVEMBER 2019


Bail Application 


T Runganga, for the applicant
K Ndlovu, for the respondent

	MAKONESE J:	This is a contested application for bail pending trial.  Applicant is facing 2 counts of rape in contravention of section 65 (1) of the Criminal Law Codification and Reform Act (Chapter 9:23).  He faces a further charge of impersonating a public official as defined in section 179 (1) of the Criminal Code.  Applicant faces further charges of fraud and  theft.  In the rape charge, it is alleged that the applicant raped two complainants he had hired as Nurse Aides.  On the charge of impersonation he allegedly misrepresented to Dumisani Mhlanga, the Managing Director of Ingwebu Breweries that he was the Director of Operations in the President’s office and produced a fake Central Intelligence Organisation identity card bearing the names of Majaha Julian Dube, thereby influencing Ingwebu Breweries to employ his friends.  In the theft charge applicant allegedly stole certificates belonging to Majaha Julian Dube and proceeded to procure a teaching job at Bubunde School in Tsholotsho.  In the fraud charge, by means of misrepresentation, the applicant allegedly obtained an identity registration posing as Julian Majaha Dube.  The identity document bears the applicant’s portrait. 
	In the bail hearing held on 21st November 2019 the state led evidence from Detective Inspector Butete and Detective Assistant Inspector Munasi.  The state is opposed to the granting of bail largely on the ground that the applicant is a flight risk.  Detective Inspector Butete testified that applicant has been on the run. He was once carded by Queens Park Police Station as a wanted person.  He further indicated that applicant could not be located at his usual family residence at 28 Northway Burnside, Bulawayo.  An affidavit filed by the applicant’s wife confirms that applicant moved out of the Burnside property sometime in June 2019.  Sharon Dube, a sister to the applicant swore to a statement on 21st November 2019, the day of the bail hearing. She suggested that applicant may reside at the family house at 31772 Entumbane, if granted bail.  It is clear that the applicant has not remained at his residential address at all material times as suggested in his bail application.  The assertion by applicant’s sister that if granted bail, the applicant is “welcome” to reside at the Entumbane house, gives credence to the allegation that applicant was on the run and could not be located by the police at his Burnside residence at all material times before his arrest.
	Detective Assistant Inspector Munasi testified that upon his arrest, applicant attempted to abscond when he was confronted by the police.  The witness indicated that when applicant was located in the city centre in Bulawayo, he was about to enter his motor vehicle, a silver Honda CRV.  The witness introduced himself as a police officer.  Applicant jumped into his car and started the engine and tried to speed away.  The police detectives forced themselves into applicant’s motor vehicle, and managed to   handcuff and arrest the applicant.  It is beyond dispute that applicant would have fled and absconded had the police detectives not forced their way into the applicant’s motor vehicle.  It is a settled principle of our law that where a suspect attempts to flee before an arrest is effected and before allegations are put to him, he cannot be trusted with his liberty.  In this matter the applicant did not co-operate with police detectives but made an attempt to abscond.
	Mr Runganga, appearing for the applicant submitted in the bail hearing that there were no pending cases at Kezi Police Station as alleged.  He went further to bring it to the court’s attention that he had personally contacted the Officer In Charge at ZRP Kezi, Herbert Madyise who had verified that criminal case reference numbers cited did not relate to the applicant.  I directed that further checks be made with ZRP Kezi.  It has since transpired that from investigations carried out by Mr Ndlovu, appearing for the state, the crime registers at Kezi indicate that the crime reference numbers cited by the state in its opposition to bail were incorrectly captured.  The correct position relating to the cases at ZRP Kezi is contained in a sworn statement filed by Herbert Madyise dated 22 November 2019.  The relevant portion of that statement is in the following terms:
	
“………….
2.	On the 21st November 2019 at around 1300 hrs Mr Tinashe Runganga of Tanaka Law Chambers in Bulawayo called on my mobile phone  0776162599  enquiring whether his client HENNESSY DUBE was facing any criminal charges under CR 08/09/2019 and 10/09/2019.

3.	The accused HENNESY DUBE is not an accused under those quoted CRS.

4.	Accused was once arrested at ZRP Kezi for theft ref CR 08/09/09 and for rape CR 10/09/09

5.	Accused disappeared before his cases were finalized and was carded at station level as a wanted person.

6.	Both  dockets were closed Inc A 226/09 and Inc B 18/19, respectively and due to lapse of time before the accused was re-arrested, the dockets were destroyed.

7.	Efforts are still underway to revive the dockets …”

From the sworn statement by Herbert Madyise it becomes evident that applicant did not make himself available for the conclusion of the cases reported at Kezi.  Applicant absconded and the dockets were closed.  In an application for bail the applicant has to indicate that he is a suitable candidate for bail by showing that he will be available on his trial date.  In this matter, the applicant’s previous conduct reflects that he has a propensity to abscond to avoid trial.  This past conduct is consistent with applicant’s desire to flee on the day of his arrest.  The state has also placed before the court a warrant of arrest dated 19th September 2019, indicating that applicant is a wanted person in connection with a road traffic violation arising from an allegation of negligent driving.  The applicant is a wanted person in respect of the cases at Kezi.   Those previous dockets relate to theft and rape charges. The allegations are similar to the current charges being faced by applicant.

It is significant to point out that Detective Inspector Butete filed a further statement after the bail hearing regarding the sworn statement by applicant’s sister, Sharon Dube.  In that statement Detective Inspector Butete confirms that Sharon Dube called at his office after the bail hearing in the company of her lawyer, Mr Runganga.  The purpose of the visit was to clarify the sworn statement by Sharon Dube.  The deponent intended to clarify that when Henessey Dube was being sought by the police he was not residing at 31772 Entumbane, Bulawayo, but at the Burnside property.  Sharon Dube pointed out that after applicant was arrested his family collected his property from his wife in Harare. She confirmed that if granted bail, applicant would be welcome to reside at the Entumbane family house.  The sworn statement by Sharon Dube only adds to the confusion in this matter.  If applicant was not residing at the Burnside property just before his arrest, then one wonders where he was residing.  This lends credence to the suspicion that applicant was avoiding detection and arrest by the police.  On the day of his arrest the applicant made an attempt to flee and abscond.  He is certainly one who does not want to submit to due process.

	On the risk of abscondment applicant states that the chances of him absconding are non-exist.  He was born in this country and has lived in this country for the most part of his life.  He does not have the ability to escape from the law enforcement agents.  Applicant contends that stringent reporting conditions would cure the fear of abscondment.   Counsel for the applicant relied on the case of State v Benator 1985 (2) ZLR 205 (HC).  It is noted that the above cited case dealt with an application for bail pending appeal.  The court held in that matter that, in an application for bail after conviction, the discretion for the granting of bail is vested with the court and the court must consciously endevour to put in balance the interests of the individual and his liberty and the interests of the administration of justice.  The decision to grant bail must not endanger the interests of justice.  Suffice it to say that the principles applicable in an application for bail pending appeal are somewhat different from the considerations taken into account in an application for bail pending trial.

	It is trite that the purpose of bail is to strike a balance between the interests of justice and the liberty of the individual.  The seriousness of the charge is not itself a factor against the granting of bail.  It seems to me that in this particular case the balance is tilted against the granting of bail, firstly because the applicant evaded the police and vacated his normal residence, making it difficult for the police to locate him.  Secondly, and most importantly on the day of his arrest applicant made an attempt to flee.  The evidence of applicant’s attempt to abscond remained largely unchallenged.  In Aitken & Another v Attorney General 1992 (1) ZLR 249 (S), the Supreme Court laid down the factors that are to be considered in judging the risk that an accused person would abscond if granted bail.  These factors include the following:
	
(a)	the nature and severity of the charges and the punishment likely to be imposed.
(b)	the strength or weakness of the state case.
(c)	the  accused’s ability to reach another country
(d)	the accused’s previous behavior when released on bail.
(e)	the credibility of accused’s own assurance of his intention and motivation to remain and stand trial.

The notion that an accused is presumed innocent until proven guilty is an established principle of our law.  That principle is enshrined in section 70 (1) (a) of the Constitution of Zimbabwe (amend) (No. 20), 2013.  That principle is to be applied in consideration with all the other factors of the particular case.  While an accused does not have to prove that he is innocent, because he is in fact presumed innocent, he must show a willingness to submit to the law.  In this present case, the applicant faces several charges.  He faces 2 counts of rape.  His defence is that the allegations are baseless and that he was seduced by the complainants.  The applicant faces further charges of impersonation.  The specific charges are that applicant convinced the complainants, Ingwebu Breweries that he is a member of the President’s Office.  Applicant also faces charges of fraud relating to theft of identity documents.  Applicant’s defence is that he never stole the identity documents belonging to Majaha Julian Dube. As regards applicant’s previous conduct, there is sufficient proof that applicant faced charges of rape and theft at Kezi.  Those dockets were closed after the applicant disappeared.  Applicant has not challenged that evidence.  There is an outstanding warrant of arrest against the applicant.  Regard being had to the cumulative body of allegations against the applicant and his previous conduct of abscondment, it is clear that applicant is not a suitable candidate for bail.  Even if the court was to pay no attention to the applicant’s prior conduct, applicant’s behavior upon arrest is consistent with his unwillingness to submit to the law.  His reaction when confronted with arrest and possible prosecution was to flee.  Prior to his arrest applicant had no fixed abode.  Confirmation of this is the affidavit by Sharon Dube confirming that if granted bail the applicant was “welcome” to reside at the family house at Entumbane, Bulawayo.

In conclusion, the picture that emerges is that from about June 2019, the applicant was playing a cat and mouse game with the police.  The applicant must have been aware that the police were looking for him.  This is so, because soon after the charges of impersonation were raised following the case at Ingwebu Breweries, the applicant disappeared from the radar.  Efforts to locate him at his usual place of abode at Burnside were fruitless.  Applicant has previously absconded as shown by the closure of the dockets at Kezi police station.

I am satisfied that from the aforegoing, the applicant is not a suitable candidate for bail.
In the result, the application for bail pending trial is hereby dismissed. 





Tanaka Law Chambers, applicant’s legal practitioners
National Prosecuting Authority, respondent’s legal practitioners







