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MANYANGADZE J:

This is an appeal against the decision of the respondent’s Appeals Committee. The Appeals Committee upheld the Disciplinary Committee’s decision to dismiss the appellant from employment after it found him guilty of misconduct.

The brief facts of the matter are that the appellant was employed by the respondent in the CCTV department. Management discovered that a sieve had been installed in the mining company’s surge room. The sieve was allegedly used to trap diamondiferous ore, and siphon it off the company premises. The appellant was accused of complicity in the racket. He was charged with gross incompetence or inefficiency in the performance of his duties, in terms of the industry’s Code of Conduct.

According to the charge sheet, which is in the form of a Notification to Attend a Disciplinary Hearing dated 9 April 2013, particulars of the alleged misconduct are that the respondent was “involved or assisted in the diamond scam that was taking place at DMC Recovery Surge bin.”

The Disciplinary Committee found the appellant guilty as charged on 16 April 2013, and imposed a penalty of dismissal. His internal appeal to the respondent’s Appeals Committee was dismissed on 30 April 2013. Having exhausted all the domestic remedies available, he filed an appeal with this court on 7 June 2013.

The grounds of appeal are stated as follows:

“1.	The appeals officer erred and misdirected himself both on fact and law when he confirmed the appellant’s dismissal.
2.	There was no evidence that the appellant had committed any offence.
3.	There was no evidence that the appellant was part of a syndicate or diamond scam or racket.
4.	The so called incriminating letter from ELTON CHINYAMA did not even mention the appellant as part of the scam.
5.	In any event the appellant was not even at work when the offence was allegedly committed.
6.	The hearing officer had descended into the arena to the obvious disadvantage of the appellant.
7.	The hearing was not in accordance with principles of natural justice. The appellant was not allowed to cross-examine witnesses. In fact none were called. Equally the appellant never testified in his defence. He was simply bombarded by questions.
8.	The hearing was flawed and the appeals officer ought to have made a finding that justice had been compromised.”

I will first deal with grounds six to eight.

During oral submissions, it was contended on behalf of the respondent that these grounds of appeal relate to procedural aspects of the disciplinary hearing, and not the merits thereof. As such, they constitute grounds for review and not appeal. 

It has not been disputed that these grounds are concerned with the procedural aspect of the proceedings. In fact, it is clear they are of a procedural nature. They deal with principles of natural justice such as impartiality of the hearing panel. They do not touch on the merits of the case. They should have been brought under an application for review, not an appeal. They have therefore been improperly included in the grounds of appeal. They cannot be upheld as grounds of appeal, and must, and are accordingly struck off as grounds of appeal.

The appeal must therefore be decided on Grounds 1 to 5, which properly relate to the substantive aspects of the case.

Before looking into the merits of Grounds 1 to 5, there is need to dispose of an issue raised by the respondent in respect thereof. It is that the grounds do not raise points of law, and as such do not constitute proper grounds of appeal. The respondent contended that these grounds raise factual issues and must fail on that basis.

The appellant countered this contention by averring that a misdirection on the facts can amount to a misdirection on the law, and in that regard will amount to a proper ground of appeal. According to the appellant, the facts relied on did not establish a case against him. Placing reliance on such facts, as the Appeals Committee did, was a serious misdirection that amounted to a misdirection on the law. There is merit in this averment. It has been held that a serious misdirection on the facts amounts to a misdirection on the law. See National Foods v Mugadza SC 105/95, Chinyange v Jaggers Wholesalers SC-24-04. There is however, another aspect to this issue which neither party addressed. The appeal is emanating from an internal Appeals Committee, and not from compulsory arbitration. Appeals from disciplinary committees under employment codes, it appears, do not have the same restriction imposed on appeals from arbitration. Such appeals are not restricted to questions of law. See section 92 D, 92E (1), and 98 (10) of the Labour Act, [Cap 28:01]. The grounds of appeal in issue, which are not emanating from compulsory arbitration, are therefore properly before the court.

What remains is to consider whether grounds of appeal 1 to 5 have merit.

A reading of grounds 1 to 5 boils down to one issue. It is the appellant’s averment that there was no evidence on which to find the appellant guilty of the alleged misconduct. This, in my view, is the gravamen of the appeal.

The evidence relied upon by the respondent, it appears, is a statement written by one Elton Chinyama, who was allegedly caught trapping diamond ore on the clandestinely installed sieve. He is the one who is said to have implicated the rest of the security personnel involved in the scam.

This statement was not placed before the court. There was no explanation why it was not made available. There was also no explanation why this employee was not called to testify during the hearing before the Disciplinary Committee. If he was such a key witness, it was incumbent upon the respondent to adduce viva voce evidence from him. He appears to be the fulcrum upon which the respondent’s case turned.

The unavailability of Chinyama’s statement becomes even more important in the light of the fact that the appellant averred that the statement did not incriminate him. In the minutes of the disciplinary hearing, it is recorded that the appellant pointed out that Chinyama in his statement, denies installing the sieve on 28 February 2013. It is alleged the appellant was aware of the installation, existence and use of this sieve.

The appellant asserted, throughout the hearing, that he knocked off duty on 28 February 2013. He resumed duty on 9 March 2013. This fact is not in dispute. He further asserted that it was only when he was interrogated on 9 March 2013 that he became aware of the scam concerning the unlawfully installed sieve.

The minutes of the disciplinary hearing consistently reflect the appellant’s position, that the issue of the illegal sieve was brought to his attention during interrogation, not prior to that.

The respondent’s assertion that the appellant was aware of the unlawful activities in question is therefore not borne out by the record. The respondent, at some point, averred that the minutes of the disciplinary hearing were inaccurate and could not be relied on. This however, was a bald and unsubstantiated assertion.

There was, at the end of the day, no basis on which to infer that the appellant was aware of the perpetration of the alleged offences by some of the company’s personnel. The court was referred to a number of cases, which stress the need for evidence upon which a finding of liability must be based. The one bringing up the allegations of misconduct must discharge that evidentiary onus. Among the cases cited was that of Gauntlet Security Services (Pvt) Ltd v Mubaiwa SC-26-03, where GWAUNZA JA stated:

“The burden of gathering enough evidence to prove the case against the respondent clearly lay with the appellant …  By not securing the evidence of Mutamiri and the Commando Security Guard, the appellant ran the risk of not being able to place evidence that was crucial to its case.”

The record bears no evidence on which to support the conviction of the appellant on the alleged misconduct. 

The Appeals Committee, in my view, had no basis on which to uphold the Disciplinary Committee’s finding of guilt. This seems to me one of those cases were such a finding can justifiably be interfered with. It falls in the exceptional category of cases justifying interference by an appellate court, with the factual findings of a lower tribunal. The appellant has demonstrated that there was simply no evidence on which to support the Disciplinary Committee, and consequently Appeals Committee’s findings.

In the result, it is ordered that:

1. The appeal be and is hereby allowed with costs.
2. The decision of the Respondent’s Appeals Committee be and is hereby set aside.
3. The Respondent shall reinstate the Appellant without loss of salary and benefits from the date of dismissal. If reinstatement is no longer an option, the Respondent shall pay the Appellant damages for loss of employment.
3.1 The quantum of damages shall be agreed upon by the parties, failing which either party shall approach the court for quantification.
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MAXWELL J, agrees
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