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Before The Honourable G Musariri, Judge
For Applicant		Mr V Chivhiya, Attorney
For Respondent		Mr O Paradzai, Officer

MUSARIRI, G:
Applicant applied for review of his transfer by Respondent from Karoi to Rushinga.  The transfer was the result of disciplinary proceedings.  Applicant had been charged with misconduct.  The heart of his case was captured in his Heads of Argument thus,
“He was notified of this charges and was given a notice of hearing.  He was attended (sic) the hearing and defended himself of those particular charges.  He acquitted (sic) of the three charges.  However, the disciplinary authority added another charge…  they did not notify Applicant of the charge.  He was not given any opportunity to respond.  He was convicted.  Again, he was not given the opportunity to mitigate.  He was sentenced to a final warning for twelve (12) months and was demoted and transferred.”

The minutes of the disciplinary hearing are filed of record.  The relevant portion reads as follows,
	


“Recommendations
As a result of lack of evidence on the preferred charges, submissions from witnesses as well as the hearing committee’s deliberation, it is therefore recommended that the following charges be dropped;
1. Insubordination…
2. Gross inefficiency…
3. Any act of misconduct…
Add
Taking into account the mitigating factors, the following is recommended:
1. Unsatisfactory work within one’s control, inefficiency and ineffectiveness.  
(Category 11 Section 13)
2.  That the accused be given a final written warning without demotion.
3.  That the accused be transferred to a different province.
4.  That the accused be educated on community management.”

It is clear that the Disciplinary Committee (DC) added a new charge against Applicant.  It was not part of the 3 charges preferred against Applicant.  The Disciplinary Committee was empaneled to hear those 3 charges.  Once it acquitted Applicant on those 3 charges, it had discharged its mandate.  It had no authority to hear anything further let alone lay a new charge.  In any event, as the judge or adjudicator, the Disciplinary Committee could not act as the complainant by pressing charges against the employee.
I am satisfied that the principles of natural justice were not upheld in this matter.  In particular the audi alteram partem rule was flagrantly flouted.  A new charge was added by the Disciplinary Committee at the end of the hearing.  Applicant was not given a chance to respond or be heard on the new charge.  He was summarily found guilty and penalised. The proceedings were thus irregular.



Wherefore it is ordered that,

1.  The application is hereby granted;

2. The proceedings which resulted in the warning and transfer of Applicant from Karoi to Rushinga by Respondent are set aside;


3. Each party shall bear its own costs.


G. MUSARIRI
J U D G E
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