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MAXWELL, J:

	At the hearing of this matter, the respondent raised a point in limine which is the subject of this judgment.

The appellant appealed against an arbitral award in favour of respondent.  Respondent was engaged by appellant as a journalist for a period of three years.  The parties did not reduce their relationship into writing.  In 2014 appellant terminated the parties’ relationship.  Respondent was aggrieved and referred the matter to conciliation and thereafter arbitration.  The arbitrator held that there was a contract of employment between the parties which was not terminated lawfully.  He ordered the reinstatement of the respondent with no salary and benefits.  If reinstatement is no longer possible, the parties were ordered to negotiate damages and if they failed to agree, they were to revert to the arbitrator for quantification.

On 6 August 2015 appellant noted an appeal on the following grounds.

1) The Honourable Arbitrator erred and misdirected himself in finding, as he did, that a contract of employment existed between the parties, when all facts and circumstances presented to him, showed without a doubt that respondent was engaged as an independent contractor.
2) The Honourable Arbitrator erred and misdirected himself in making an award that is tantamount to making a contract for the parties, which neither he, as Arbitrator, nor any court or tribunal, can do.
3) The Honourable Arbitrator misinterpreted the contract between the parties and terms of service by making the following findings:
1. Respondent was under the control and supervision of the appellant.
2. Respondent was paid a salary and;
3. Respondent accreditation costs were met by the appellant.

Respondent denied that the arbitrator erred.  According to him, the evidence presented to the tribunal a quo clearly showed an employee and employer relationship.  In heads of argument filed for respondent a point in limine was raised.  It is contended that the purported appeal is not premised on and does not raise any question of law.  Section 98 (10) of the Labour Act [Chapter 28:01] provides that an appeal from a decision of an arbitrator to this court shall be on a question of law.

	What constitutes a question of law has been stated in a number of cases as

a) A question which the law itself has authoritatively answered.
b) A question as to what the law is, and
c) Any question which is within the province of the judge instead of the jury.

See Muzuva vs United Bottlers (Pvt) Ltd 1994 (1) ZLR 214.
Hama v National Railways of Zimbabwe 1996 (1) ZLR 664.

It has also been stated that a misdirection on the facts which is so unreasonable that no sensible person applying his mind to the facts would arrive at such a decision qualifies as a point of law.  See Reserve Bank of Zimbabwe v Granger and Another SC 34/2001.  A misdirection of fact has been defined as either a failure to appreciate a fact at all or a finding of fact that is contrary to the evidence actually presented.  See Stanley Tichazivana v Trojan Nicken Mine SC 56/03

An analysis of the grounds of appeal in casu confirms respondent’s contention.  The first ground of appeal is a mere complaint against the Arbitrator’s finding that a contract of employment existed between the parties.  The arbitrator gave his reasons for arriving at that conclusion.  Appellant does not show that the reasons given by the arbitrator are so unreasonable that no sensible person would arrive at the same decision.

The second ground of appeal, as stated in respondent’s heads of argument, raises a view by the appellant that the award amounts to creating a contract of employment between the parties.  Again the arbitrator gave his reasons which have not been demonstrated to be so unreasonable as to amount to a question of law.  The third ground of appeal attacks the arbitrator’s factual findings.  Appellant has not demonstrated that the arbitrator either failed to appreciate the facts presented to him at all or arrived at a conclusion that is contrary to the evidence actually presented.

I appreciate that as stated by the Supreme Court in Jainos Zvokusekwa v Bikita Rural District Council SC 44/15, grounds of appeal cannot be said to be improper merely because the words “there has been a misdirection on the facts which is so unreasonable that no sensible person who had applied his mind to the facts would have arrived at such a decision” have not been added thereto.  As stated in that case, if the tribunal a quo mistook the facts and consequently reached a wrong conclusion, such an attack would clearly raise an issue of law and the failure to include the words referred to above would not render such an appeal defective.  I am not persuaded that appellant’s grounds of appeal fall into this category.  Resultantly there is merit in the point in limine it therefore succeeds.

Consequently I order as follows

1. The point in limine be and is hereby upheld.
2. The appeal be and is hereby dismissed with costs.
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