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HUNGWE, MAVANGIRA JJ
HARARE, 4 December 2013

IN CHAMBERS IN TERMS OF SECTION 35 OF THE HIGH COURT ACT [CAP 7:06]

MAVANGIRA J:  The appellant was arraigned before the Provincial Magistrate at Mutare on a charge of fraud as defined in s136 of the Criminal Law Codification and Reform Act, [Cap 9:23].  The allegation against her was that “on 24 February 2010 at Spar Supermarket, Chikanga, Mutare, the appellant, intending to deceive Langton Machikiti or realising that there was real risk or possibility of deceiving  Langton Machikiti and intending to cause Langton Machikiti to act upon the misrepresentation to his prejudice or realising that there was a real risk or possibility that Langton Machikiti might act upon the misrepresentation to his prejudice presented a Mercedes Benz C270 vehicle to Langton Machikiti purporting that she was selling it, causing Langton Machikiti to pay a total of US$7 500 which was received by her quite knowing that she is not the owner of the vehicle and the vehicle was not being sold, to Langton Machikiti actual prejudice of $7 500.”
The appellant pleaded not guilty, but was convicted after a protracted trial.   She was sentenced to 36 months imprisonment of which 12 months imprisonment was suspended on condition of future good conduct.  A further 18 months imprisonment was suspended on condition that the appellant restituted the complainant in the sum of US$6 500.
Aggrieved by both the conviction and the sentence the appellant has appealed against both.
The respondent has filed a notice in terms of s 35 of the High Court Act, [Cap 7:06] to the effect that the Attorney General does not support the conviction of the appellant.  The Attorney General’s reasons for the stance find favour with this court.  Such will thus be reflected or incorporated hereinafter.
Section 18 of the Criminal Law (Codification and Reform) Act, [Cap 9:23] provides:
“(1) Subject to subsection (2), no person shall be held guilty of s crime in terms of this code or any other enactment unless each essential element of the crime is proved beyond a reasonable doubt.”

The section under which the appellant was charged provides:
	“136 Fraud
	Any person who makes a misrepresentation-
(a) intending to deceive another person or realising that there is a real risk or possibility of deceiving another person; and
(b) intending to cause another person to act upon the misrepresentation to his or her prejudice, or realising that there is a real risk or possibility that another person may act upon the misrepresentation to his or her prejudice;
shall be guilty of fraud if the misrepresentation causes actual prejudice to another person or is potentially prejudicial to another person, and be liable to –
------.”
	The essential elements are thus a misrepresentation made with the intention to deceive another person into acting upon the misrepresentation to their prejudice.
Considering the allegations in the charge sheet as quoted at the beginning of this judgment, the task before the state was thus to prove that the appellant misrepresented to the complainant that the vehicle in question was hers and that it was being sold when she well knew that the vehicle was not hers and it was not being sold by the owner.  The state further had to prove that the misrepresentation led to the complainant being prejudiced of US $7 500.
All three state witnesses testified that the appellant’s husband was the owner of the motor vehicle and that this was known to the complainant.  The reference in the respondent’s submissions at p 34 of the record of proceedings points to such evidence having been adduced before the court a quo.  What emerges there from is that the complainant was told by the appellant that the motor vehicle belonged to her husband and that it was being sold.
The complainant’s evidence was to the effect that he did not personally talk to the appellant’s husband but his uncle did and was given $1 000.  He further said that he talked to the appellant’s husband on the phone and was told that the appellant’s husband was not aware of the sale of the vehicle.  The third state witness on the other hand, Robert Saunyama, who is an uncle to the complainant testified to the effect that the appellant’s husband told him that he was selling the motor vehicle and that when he demanded his money back he had lent $2 500 to buy a motor vehicle he was given some of the money by the appellant’s husband.  He disagreed with the contention that the appellant had lied that the motor vehicle was being sold.
The evidence adduced before the court a quo leads to the inference that the appellant’s husband was in fact selling the motor vehicle.  The appellant’s husband was not called to testify.  As rightly observed by state counsel faced with the evidence placed before it, it was incumbent upon the court a quo to invoke the provisions of s 232 of the Criminal Procedure and Evidence Act, [Cap 9:07] which empowers a court to meromotu subpoena a witness whose evidence is vital for a just decision of the case.  The appellant’s husband’s evidence was vital to prove whether or not the vehicle was his, whether or not he was selling it, whether or not he had instructed the appellant to sell it on his behalf and whether or not he had at some stage spoken to the complainant and advised him that he was selling the car.  The clarification of these issues would have assisted the court a quo to arrive at a just decision of the case.
In S v Todzvo, 1997 (2) ZLR 162 (S) at 165 C-E EBRAHIM JA stated:

“This is a situation where the magistrate should have called the witness.  If the complainant’s story was true, Paradza was there throughout.  If the appellant’s story was correct, Paradza’s evidence was “essential to a just decision of the case” and the magistrate obliged to call him see s 232 of the Criminal Procedure and Evidence Act, [Cap 9:07].  Instead, he saw the appellant’s failure to call Paradza indicating that the appellant knew that Paradzai would not support him.  While this may be true it is not the only conclusion.  The magistrate’s failure to call Paradza constituted in my views, a serious irregularity.  The magistrate deprived himself of the opportunity to clarify the evidence …..”

This is the error that the court a quo fell into in casu.  In the result the evidence adduced on behalf of the state did not prove that the appellant misrepresented that she was the owner of the motor vehicle and that it was being sold well knowing that it was not hers and was not being sold.  Without the appellant’s husband’s evidence, it was unsafe to convict the appellant.
For the above reasons the appeal must succeed.  In the result the conviction of the appellant is hereby set aside.  So is the sentence.


HUNGWE J agrees --------------------------------
