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MUSITHU J: This is an interlocutory application for leave to file a supplementary affidavit in the main matter, which is an application for a declaratur involving the same parties and pending under HCH 3602/24 (the main application). The application for a declaratur, which is concerned with a mining dispute pitting the applicant and the fourth respondent, has been put on hold pending the outcome of the present application which has a bearing on the main application.  This application was filed in terms of r 59(12) of the High Court Rules, 2021 (the rules). 
Background and the Applicants’ Case 
1. On 24 August 2024, the applicant filed a court application in the main matter seeking the following declaratory relief:
· That the applicant be declared as the prior pegger of nine (9) blocks of base metal chrome claims in Guruve with Registration Numbers 30712BM-30715BM; and 30717BM-30721BM (the disputed claims);
· That the Special Grant No. 6677(SG6677) in the name of the fourth respondent and consisting of the disputed claims be declared null and void and of no force and effect; and 
· That the first respondent be ordered to forthwith cancel and remove from his register SG 6677 registered in favour of the 4th respondent consisting of the disputed claims. 
2. The first respondent filed its opposing papers on 4 September 2024. In its opposition, the first respondent stated that between 2005 and 2006, the Minerals Marketing Corporation of Zimbabwe (MMCZ), applied for and was issued with the chrome claims in Guruve. The fourth respondent also applied for the Special Grant, SG 6677, which was issued in 2019. 

3. On 11 September 2024, the fourth respondent filed a notice of opposition and opposing affidavit resisting the relief sought by the applicant. The applicant filed an answering affidavit in response to the first respondent’s opposing affidavit on 11 September 2024, and an answering affidavit in response to the fourth respondent’s opposing affidavit on 27 September 2024. All the parties filed their heads of argument with the last set being filed by the first respondent on 14 October 2024.

4. The main case was set down for hearing on 28 January 2025. On that day, the hearing was postponed to 6 February 2025, to enable the parties to convene a fact-finding meeting with a view to establishing (a) the exact registration numbers of the disputed claims; and (b) the exact geographical locations of the applicant’s claims vis a vis the fourth respondent’s Special Grant. 

5. The applicant’s legal practitioners wrote to the Attorney General’s Office (AG’s office) 29 January 2025, confirming the arrangement as well as seeking to establish whether the AG’s office had made the necessary arrangements for the meeting that was to be held at the first respondent’s offices at Bindura on 31 January 2025. The AG’s office responded by way of a letter dated 30 January 2025, advising that the meeting had been re-scheduled for 5 February 2025 at the second respondent’s offices. The first respondent had been requested to attend the meeting with all the required documentation necessary for the progress of the meeting.

6. The applicant claimed that pursuant to the undertaking made by the AG’s office in their letter of 30 January 2025, at the meeting held on 5 February 2025, the first respondent produced for inspection by the parties, the registration cards for the disputed claims. The applicant averred that during the said meeting, a request was made by the fourth respondent for the first respondent to produce the original registration certificates for the disputed claims that were surrendered by the MMCZ to the Ministry of Mines at the time of the transfer of the disputed claims to the applicant. The first respondent did not have the requested information, and the meeting was postponed to 7 February 2025, to enable the first respondent to obtain the said information from his file at his Bindura offices.

7. The parties reconvened at the Ministry of Mines offices on 7 February 2025. The first respondent produced for inspection by the parties, the duplicate original certificates of registration which had been requested by the fourth respondent. The first respondent requested the applicant to produce its certificates of registration after the transfer, which certificates of registration had been made available in February 2025. 

8. The applicant claimed that it treated the issues with urgency in that on 6 February 2025, it wrote an urgent letter to the respondents advising them of its intention to file the present application. It requested them to express their attitude to the intended application by close of business on 7 February 2025. No response was availed prompting the applicant to approach the court with the present application.

9. The applicant set out the requirements of an application of this nature as follows. There had to be a proper and satisfactory explanation as to why the information was not placed before the court at an earlier stage; the absence of mala fides in relation to the application itself; and that the filing of the supplementary affidavit would not cause prejudice which could not be remedied by an order of costs. The applicant averred that it only came into possession of the registration cards on 5 February 2025. The applicant came into possession of the duplicate original certificates of registration on 7 February 2025. All the information was in the first respondent’s possession.  

10. The applicant averred that its certificates of registration were not produced earlier because neither the first nor the fourth respondents disputed the applicant’s mining title in their opposing affidavits. The applicant further averred that the dispute concerning the applicant’s mining title was raised for the first time in the fourth respondent’s heads of argument filed on 11 October 2024, which prompted the fact-finding meetings of 5 and 7 February 2025. 
11. The applicant asserted that the application was not made in bad faith. The respondents were advised on 6 February 2025 of the applicant’s intention to file the application, and they were given an opportunity to consent to its filing in the interests of time. It was also submitted that there was an extant court order in HCH 3618/24 whose final resolution was dependant on the outcome of the main application. It was therefore in the interests of justice that the dispute be resolved holistically. 

12. The applicant also contended that the information that it sought to place before the court was relevant to the resolution of the dispute in the main application in that: it confirmed that the claims were pegged and registered in favour of the MMCZ, which was the applicant’s predecessor in title, on 31 March 2006; it also confirmed that the applicant had a valid mining title to the disputed claims, which title had been duly maintained; it also confirmed that the fourth respondent had no valid mining title in terms of which it could assert rights in or over the disputed claims. 

13. The applicant also averred that in its heads of argument, the fourth respondent made serious allegations of fraud against the applicant whom it accused of presenting fictitious information in order to mislead the court. For completeness’ sake and in order to address these accusations, the applicant through the supplementary affidavit sought to place relevant Ministry records which demonstrated the validity of the applicant’s mining rights over the disputed claims. The filing of the supplementary affidavit would not prejudice the respondents. The information that the applicant sought to place before the court was the very same information that was requested by the fourth respondent during the meetings held at the offices of the Ministry of Mines.  
Fourth Respondent’s Case 
14. [bookmark: _Hlk208352332]The application was opposed by the fourth respondent. The opposing affidavit raised the following in limine. The first was that the application was fatally defective. This was because the applicant did not attach a copy of the supplementary affidavit which the applicant sought to have admitted into evidence. The applicant could not obtain an indulgence without placing the evidence which was the subject of the application before the court. 

15. [bookmark: _Hlk208352569]The second preliminary point was that the application was premature. It was founded on information which the applicant ascertained as part of an incomplete verification exercise ordered by the court. A final report was to be prepared and placed before the court. The applicant had rushed to court before the completion of that exercise with incomplete information.

16. The third preliminary point was that the application was incompetent because it sought to introduce evidence which would change the nature of the applicant’s case to the extent that the fourth respondent would have to answer a completely new case. It was averred that the applicant instituted the principal proceedings in HCH 3602/24 with no evidence of owning or controlling the disputed mining claims, which are 30712BM; 30715BM; 30717BM and 30721BM. 

17. It was only after attending the meetings which were held before the second respondent that the applicant stumbled upon the registration cards and other evidence which showed that the claims actually existed. It was contended that the purpose of a supplementary affidavit was never to introduce a completely new case which was not pleaded in the founding affidavit.

18. The fourth preliminary point was that the relief sought was untenable. The applicant was seeking an order for the admission of the supplementary affidavit within five days of the date of the granting of the order. No provision was made for a response to the supplementary affidavit in case any of the respondents were so minded to respond. 

19. As regards the merits, the fourth respondent answered as follows. The application was fundamentally defective for failing to state how and under which rule it was filed. No application could be made in terms of r 59(12) alone. It was also averred that the applicant had failed to establish the requirements for such an application. 

20. [bookmark: _Hlk208402937]The fourth respondent also contended that the additional affidavit would prejudice it so severely that an order of costs could not remedy the prejudice. The fourth respondent would be required to answer to a completely new case. The applicant instituted the main application without evidence of ownership of the disputed claims, and only learnt of the existence of the evidence on 7 February 2025. A litigant could not be allowed to file legal proceedings as a fishing expedition and then use the proceedings to obtain evidence in support of what was a hopeless matter. 

21. The fourth respondent also dismissed the submission on the alleged expiry of its Special Grant on 31 October 2024, averring that it was irrelevant to the present matter. This was because the applicant’s cause of action was not based on the expiry of the special grant. A cause of action was established and crystalised as at the date of initiating proceedings. The only reason why the special grant could not be renewed was because of the pending proceedings in HCH 3602/24. 

22. The application for the renewal of the Special Grant had been made on 16 September 2024 before it expired. It was also alleged that the application was based on a non-existent title. During the verification exercise, the first respondent’s officers hinted that the claims were forfeited in 2018, which explained why the Special Grant was issued. The ground was open for pegging. The court was urged to dismiss the application with costs on the punitive scale. 
Submissions and Analysis-Preliminaries 
23. I shall first deal with the several preliminary points that were raised at the instance of the fourth respondent. Two of these preliminary points appear to have been abandoned because they were not pursued in the oral submissions. The first was that the application was premature, because it was founded on information which the applicant ascertained as part of an incomplete verification exercise ordered by the court. A final report was still to be prepared and placed before the court. 

24. The point would have been devoid of merit even if it was pursued because the parties opted to argue the main application on the merits thus abandoning the ground verification exercise which they were still to complete. The information that the applicant sought to place before the court through the application for leave was obtained during the meetings that were held in preparation of that ground verification exercise. 

25. The other preliminary point that appeared to have been abandoned was that the application was incompetent because it sought to introduce evidence which would change the nature of the applicant’s case to the extent that the fourth respondent would have to answer a completely new case. In my view, the point touched on the merits of the application and therefore it was only proper to defer it to arguments on the merits. 

Whether the application was fatally defective for being styled as one for a declaratur 
26. Mr Magwaliba for the fourth respondent submitted that the application was fatally defective because it misrepresented its nature and character. The application was styled one for a declaratory order filed in terms of r 59(12) of the rules. Applications for declaraturs were dealt in terms of s 14 of the High Court Act [Chapter 7:06], while r 59(12) was concerned with the submission of a supplementary affidavit. 

27. According to counsel, the issue was raised in fourth respondent’s heads of argument that were filed on 30 April 2025. No attempt was made to cure the defect. Form 23 was the vehicle through which an application was placed before the court. It was irrelevant that in para 8 of the founding affidavit, the applicant then mentioned the correct application. Counsel referred the court to the case of Bushu v Grain Marketing Board HH 326/17 and urged the court to strike the application off the roll. I shall relate to this authority later in the judgment. 

28. In his response, Mr Nyamakura for the applicant submitted that the preliminary point was without merit. It was trite that an application must stand or fall on the founding affidavit. The court had to look to the founding affidavit to determine what was before it. Counsel referred to the matter of Ahmed v Docking Station Safaris Private T/A Cc Sales SC 70/18, where the court held that under such circumstances, the dispute must be resolved by reference to the founding affidavit. 

29. There was indeed a disconnect between the heading of the application and the founding affidavit that accompanied it. In the heading on the cover of the application, it was described as a: “COURT APPLICATION FOR A DECLARATORY ORDER” filed in terms of Rule 59(12) of the High Court Rules, 2021. In para 8 under the heading “NATURE OF THE APPLICATION”, the deponent stated that the application was for leave to file a supplementary affidavit in the main case, HCH 3602/24. The deponent further stated that the application was made in terms of r 59(12) of the High Court Rules, 2021. 
30. In the Bushu v Grain Marketing Board matter, the court reaffirmed the need to cite the relevant provision of the law in terms of which an application was being made as this attuned the court to its jurisdiction over the matter. In the Ahmed v Docking Station Safaris Private Limited matter, the court had occasion to deal with a similar issue as in casu, and made the following insightful remarks:
“It is trite that an application stands or falls on its founding affidavit. (See Fuyana v Moyo SC 54-06, Muchini v Adams & Ors SC 47-13 and Austerlands (Pvt) Ltd v Trade and Investment Bank Ltd & Ors SC 80-06). In cases where the headings on the cover of an application tell one thing and the contents of the founding affidavits tell another, the nature of the application that is before the court is determined by the contents of the founding affidavit and not the headings on the cover of the application. This was aptly captured by GOWORA JA in Zimbabwe Posts (Pvt) Ltd v Communication & Allied Services Union SC 20/16 as followings:
“The issue that begs an answer is how the court a quo should have dealt with the matter given the apparent confusion that had been created by the appellant in settling its papers. An application must be disposed of on the basis of the founding affidavit. …” (my emphasis)
In casu, it is averred twice, in the applicant`s founding affidavit that the application is for condonation for non-compliance with the rules and reinstatement of appeal. The contents of the founding affidavit thus take precedence over what is written on the headings of the application. It is however expected, generally, that the headings of an application should marry with the contents of the founding affidavit. This application is thus one for condonation and reinstatement of appeal as averred in the founding affidavit.”
31. I associate myself with the views of the learned judge in the above Supreme Court matter, which are dispositive of the issue before this court. The discord between the heading to the application and the contents of the founding is resolved by reference to the contents of the founding affidavit. It is in the founding affidavit that the cause of action is pleaded. It is the same affidavit that gives the court a cue as to the nature of the matter before it. From a reading of the founding affidavit, it was clear to the court that the matter before it was a r 59(12) application for leave to file a supplementary affidavit. The preliminary point is accordingly dismissed for lack of merit. 
That the application was defective for not being accompanied by the supplementary affidavit
32. Mr Magwaliba submitted that where one sought the leave of the court to file a supplementary affidavit, then they must place the affidavit that they want filed before the court. Para 8 of the founding affidavit made a specific request to file a supplementary affidavit, which was however not attached to the application. According to counsel, the danger was that if leave was granted without the supplementary affidavit on record, then the applicant would be at large to traverse everything beyond what leave was sought for. An applicant who sought to rely on r 59(12) had to be candid with the court. Such party had to come to court with a clean and contrite heart.

33. Mr Magwaliba further submitted that the issue was raised in the fourth respondent’s opposing affidavit, and in its answering affidavit, the applicant just brushed it aside insisting that the there was no such requirement to attach a copy of the supplementary affidavit in the rules of court. In persisting with this point, Mr Magwaliba relied in his supplementary submissions on the case of Silver’s Trucks (Pvt) Ltd & Anor v Director of Customs and Excise 1999 (1) ZLR 490 (H), where in the headnote at p490 of the judgment the court held:
“It is only in exceptional circumstances that the court will allow the filing of an additional affidavit. There must be an application for leave to file such an affidavit.”

34. Counsel submitted that the court could not be expected to exercise discretion in respect of a non-existent affidavit. There was no way that the court could exercise discretion in the air. 

35. I must pause here to observe that the dictum in the Silver’s Trucks (Pvt) Ltd & Anor case is apposite to the merits of the case and not the preliminary point raised herein. The court did not state that it was a requirement that the supplementary affidavit must be attached to the application for leave. 

36. In reply Mr Nyamakura submitted that r 59(12) did not provide for what the application for leave must contain. In the Supreme Court rules, there was a specific provision that where leave was required to submit further evidence, an affidavit containing that evidence had to be attached to the application. There was no such provision in the High Court rules. Counsel further submitted that the applicant did not wish to introduce new facts, but documents which were attached as the Annexure F series. These documents emanated from proceedings that occurred after the main application was filed. The necessary averments were made in paras 32-35 of the founding affidavit. 

37. Mr Nyamakura further submitted that in the absence of the said affidavit, the applicant had taken the court into its confidence by disclosing what it is that it needed to produce. For the application to be fatally defective, there had to be a violation of the rules of court. The mere non adherence was not fatal where the information that was sought to be produced was fully disclosed. 

38. Rule 59(12) in terms of which the present application was filed states that after “an answering affidavit has been filed, no further affidavits may be filed without the leave of the court or a judge.” There is no provision in the law on what such an application must contain. While it is desirable that the court must have an insight into the nature of the evidence that the applicant wishes to place before the court through the supplementary affidavit, it does not necessarily mean that the additional affidavit must be placed before the court upfront. 

39. The wording of r 59(12) is clear that once an answering affidavit has been filed, no further affidavit may be filed without the leave of the court. Going by the fourth respondent’s contention, the assumption in my view would be that if such an affidavit were to be filed, then it had to be in draft form. If the affidavit were to be attached after being issued, then it ran the risk of being considered to have been irregularly filed in violation of r 59(12), in that it would have been filed without the leave of the court. Conversely, were the affidavit to be filed in draft form, it would serve no significant purpose that would make it different from making the same averments in the affidavit accompanying the application for leave. 

40. If the intention of the drafters of the rules was that an application for leave to file a supplementary affidavit must be accompanied by the affidavit which the applicant sought to place before the court, then they would have made a provision to that effect. For instance, r 28(1) of the Supreme Court rules, 2018 states as follows:
	“28. Applications to lead further evidence 
(1) An application to adduce further evidence on appeal shall be accompanied by an affidavit by the witness whose evidence it is sought to lead, an affidavit or a statement by counsel as to why that evidence was not adduced at the trial and a copy of the judgment at the trial.”

41. Although the above provision is concerned with applications for leave to lead further evidence in the context of an appeal pending at the Supreme Court, the factors to be considered by the court in the exercise of its discretion on whether to allow or disallow the leave sought are the same as in the present matter. In the absence of a provision which specifically requires that the affidavit for which leave is sought must be attached to the application for leave, I find nothing irregular about a litigant approaching the court for leave without attaching a copy of the affidavit that they want admitted. 

42. It must be recalled that in motivating an application for leave to file the supplementary affidavit, the applicant must in the founding affidavit plead a case for such leave. To put it in another way, the applicant must relate to the evidence for which leave is sought to be placed before the court through the supplementary affidavit, as well as the factors that must be motivated in order to persuade the court to grant the leave sought.  

43. The applicant’s founding affidavit set out in paragraphs 32-35, the nature of the evidence that the applicant sought to place before the court through the supplementary affidavit. The said paragraphs also explained why that information was not placed before the court at the time that the main application was filed.  In the court’s view, the perceived irregularity arising from the failure to attach a copy of the affidavit to the application for leave, may be atoned for by reference to the contents of the founding affidavit accompanying the application for leave. After all, the court is not so much concerned about the additional affidavit at this stage, but the evidence that is sought to be placed before the court through the supplementary affidavit. That evidence can still be summarised in the founding affidavit accompanying the application for leave. 

That the application violated the fourth respondent’s right to a fair hearing
44. Mr Magwaliba submitted that the period of five days that the applicant sought to file the supplementary affidavit in the event that the application was granted was too long. No provision was made for a response by the fourth respondent in case it wished to respond to the supplementary affidavit. 

45. In response Mr Nyamakura submitted that the court was not bound by the draft order accompanying the application as it could be amended or varied. The court had a discretion to determine how the evidence must be placed before the court, right up to the time the rights of the parties were determined. 

46. The court finds the preliminary point to be devoid of merit. The mere failure by the applicant to make provision for a response by the respondents to the supplementary affidavit cannot be fatal. The proposed order accompanying the application is only a draft of the order that the court is invited to grant if it is so pleased. Such an order may be granted with appropriate modifications depending on the circumstances of the case. 
Whether the applicant was barred for not serving heads of argument timeously 
47. The submission was that the applicant’s heads of argument were only served on the fourth respondent on 14 April 2025. Rule 59(18)(b), required that heads of argument must be served on the other party immediately once filed. The applicant was therefore barred. 

48. In reply counsel for the applicant disputed the submission that the applicant was barred, arguing that the rules made no provision for the time within which heads of argument must be served. In the absence of such a specification, the applicant could not have been barred. 

49. Rule 59(18), which provides for the filing and service of heads of argument by the applicant on a respondent states as follows:
“(18) If, at the hearing of an application, exception or application to strike out, the applicant or excipient, as the case may be, is to be represented by a legal practitioner— 
(a) before the matter is set down for hearing, the legal practitioner shall file with the registrar heads of argument clearly outlining the submissions he or she intends to rely on and setting out the authorities, if any, which he or she intends to cite; and 
(b) immediately after wards, he or she shall deliver a copy of the heads of argument to every other party and file with the registrar proof of such delivery.”
50. The above provision requires that after the filing of heads of argument, the applicant must immediately afterwards, deliver a copy of the heads of argument on the respondent and thereafter file with the registrar proof of such service. The rules do not define the words “immediately after wards”. In the case of Riozim Limited v Maranatha Ferrochrome (Private) Limited HH 623/20, the court held that:
““Immediately” is one of those abstract notions, like “reasonable”, that defy precise definition. They are malleable concepts. They are pliable. They derive colour or meaning from the context in which they are used in any given circumstances…..”

51. I am therefore not persuaded to accept that the alleged delay automatically resulted in the applicant being barred. I have also considered that at the time the parties appeared and argued this application before me, heads of argument by all the parties had been filed and the matter was ripe for arguments. No conceivable prejudice was therefore occasioned by the alleged delay. The preliminary point is accordingly dismissed for lack of merit.  

Merits 
52. In determining an application for leave to file a supplementary affidavit, the court is entrusted with discretion, whose exercise must be informed by the necessity to have all relevant facts pertaining to the dispute placed before the court to enable it to render an enlightened decision which resolves the dispute between the parties. 

53. Further, in exercising that discretion, the court must weigh the fairness to the parties if a further affidavit is allowed and the potential prejudice to any of the parties if the further affidavit is allowed or is declined. 

54. The factors to be considered by the court in the exercise of its discretion were set in the case of United Refineries Limited v The Mining Industry Pension Fund & 3 Ors SC 63/14, where the court held as follows:
“When considering an application by a party for leave to file a supplementary affidavit, the court is called upon to exercise a judicial discretion.  In the exercise of this discretion, it is a fundamental consideration that the dispute between the parties be adjudicated upon all the relevant facts pertaining to the dispute.  The court is therefore permitted a certain amount of flexibility in order to balance the interests of the parties to achieve fairness and justice.  In this exercise the court has to take into account the following factors:
a) [bookmark: _Hlk208445616]A proper and satisfactory explanation as to why the information had not been placed before the court at an earlier stage;
b) The absence of mala fides in relation to the application itself;
c) That the filing of the supplementary affidavit will not cause prejudice which cannot be remedied by an order of costs”

55. According to the applicant, the information it sought to place before the court through the supplementary affidavit, was not availed earlier, partly because none of the respondents disputed the applicant’s mining title in their opposing affidavits. The issue was only raised in the fourth respondent’s opposing affidavit for the first time, and the same information was also requested by the same respondents at the meetings held at the second respondent’s offices. 

56. The fourth respondent’s argument that if the supplementary affidavit was allowed, then it would be required to answer to a new case altogether must be considered in the context of the applicant’s case as pleaded in the main application and the information that it wished to place before the court. 

57. The applicant’s case in the main application was that on 21 August 2020, the Minerals Marketing Corporation of Zimbabwe (MMCZ), in compliance with a Cabinet Directive, transferred all its chrome mining claims in Guruve to the applicant. MMCZ submitted the relevant paperwork to the first respondent to enable the said respondent to facilitate the transfer to the applicant. Attached to the founding affidavit was a schedule of those claims. 

58. [bookmark: _Hlk208441022]On 29 May 2023, the applicant entered into a Non-Standard Tribute Agreement with an entity called San He Mining Zimbabwe (Private) Limited (the Tributor), in terms of which the parties agreed to partner to mine the top red soil and extract chrome ore from the applicant’s claims, which were identified as registration numbers 30264BM to 30277BM and 30710BM to 30721BM. That arrangement was approved by the third respondent. 

59. The averments concerning the applicant’s title to the claims were made in paragraphs 9-12 of the applicant’s founding affidavit in the main application. A perusal of the fourth respondent’s responses to these claims in paragraphs 13 and 14 of its opposing affidavit to the main application showed that it did not question the applicant’s title to those claims. Rather, the fourth respondent sought to assert how it obtained its own mining grant. In para 13.2 of its opposing affidavit to the main application, the applicant fourth respondent stated as follows:
“At the time the transfer of the claims from the Minerals Marketing Corporation of Zimbabwe on 21 August 2020, the 4th Respondent was already a holder of special grant 6677 over the area in issue. The special grant was issued in 2018 after an application had been made to the 2nd Respondent.”  

60. It is clear from the fourth respondent’s response to the applicant’s founding affidavit in the main application that the applicant’s title in the said claims was not the issue. The issue was about when the applicant acquired its mining rights, with the fourth respondent contending that at the time the applicant allegedly acquired its mining rights, the fourth respondent was already holder of the special grant over the disputed area. 

61. The issue of the applicant’s mining title was raised for the first time in the fourth respondent’s heads of argument in paragraphs 19 and 21 as follows:
“19.	The applicant in this matter has cursorily addressed the question of a legal interest in the matter. It contends that interest arises from its ownership of title in respect of the mining claims registered number 30712BM-30715BM and 30717BM-30721BM……”

  21.	In any event, there is no evidence of the ownership of claims 30712BM-30715BM as well as 30717bm-30721BM attached to the founding affidavit. The schedule of MMCZ chrome claims which were transferred to the Applicant which is attached to the founding affidavit does not set out any such claims.”
62. The applicant’s case herein is that it was this fourth respondent’s challenge to its title that was raised for the first time in the heads of argument that prompted the application for leave to file the supplementary affidavit. The evidence that the applicant seeks to place before the court through the supplementary affidavit is as follows. Annexures F1-F9 are registration which were initially registered in the name of MMCZ Management Services, but were transferred into the applicant’s name. Annexures G1-G9 are certificates of the claims that were registered in the name of MMCZ Management Services. Annexures H1-H9 are certificates of registration after transfer of mining rights in favour of the applicant in respect of the same claims. 

63. The evidence that the applicant wished to place before the court through the supplementary affidavit was therefore confined to documentation that illustrated the transition of title from MMCZ Management Services to the applicant. According to the first respondent’s opposing affidavit in the main application, MMCZ Management Services was a subsidiary of the MMCZ, a Government Parastatal. The first respondent also confirmed in his affidavit that MMCZ Management Services ceded its mining claims to the applicant.

64. The above analysis serves to demonstrate the nature of the evidence that the applicant seeks to place before the court. The court is therefore not persuaded by the fourth respondent’s submission that the new evidence would invite it to answer to a completely new case. The information does not change the cause of action because the applicant’s claim was already made on the basis that it acquired mining rights after the mining claims were ceded to it by the MMCZ. The additional information is intended to confirm that position which had not been refuted anyway by the fourth respondent in its opposing affidavit. The applicant’s title to the claims was not challenged in the pleadings in the main application, but in the heads of argument. 

65. The issue of whether the fourth respondent’s special grant had expired does not concern the court at this stage because no evidence was sought to be placed before the court to confirm that position. The fourth respondent also averred that the area in dispute was open for pegging because the applicant’s claims had been forfeited in 2018. The court reckons that these issues do not arise for determination at this stage of the proceedings. These are issues that must be determined in the main application. 
Conclusion 
66. It is for the foregoing reasons that the court determines that there is merit in the present application. A satisfactory explanation was given as to why the information was not placed before the court at the outset in the main application. It appeared that the applicant’s title to the claims in dispute was not being challenged as it was common cause that those claims were ceded to the applicant by MMCZ through its subsidiary. It was also confirmed that the information was in the custody of the first respondent who produced it during the parties’ meetings. 

67. The court also determines there was no mala fides in the application since it was merely intended to place documentary that confirmed what appeared to be common cause until the fourth respondent raised the issue in its heads of argument in the main application. The court also determines that introduction of this additional information would not cause any prejudice to either party as it merely confirmed a position that had been asserted in the applicant’s founding affidavit and had not been refuted. 

68. Perhaps the only prejudice that would arise is in respect of the applicant’s failure in its draft order, to make provision for the respondents to respond to the supplementary affidavit should they be minded doing so. Counsel for the applicant admitted that the oversight could be remedied by this court granting the respondents leave to file their responses to the supplementary affidavit. 
Costs 
69. This application is interlocutory. It is an offshoot of the main application, having been actuated by issues that were raised in the fourth respondent’s heads of argument. It is therefore befitting that costs be made to be in the cause in the main application which is yet to be argued. 



Resultantly, it is ordered that:
1. The application for leave to file a supplementary affidavit in the main application in HCH3602/24 be and is hereby granted.
2. The applicant is hereby granted leave to file a supplementary affidavit in HCH 3602/24 within five (5) days of the granting of this order.
3. The respondents are granted leave, should they be so advised, to file and serve affidavits to respond to, and address any new matters raised in the applicant’s supplementary affidavit within five days of service of the supplementary affidavit upon them by the applicant.
4. The parties are granted leave, should they be so advised, to file supplementary heads of argument to deal with any matters that may arise from the supplementary affidavit and the affidavits filed in response thereto. 
5. Costs shall be in the cause in the main application in HCH 3602/24.


MUSITHU J:…………………………..
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