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Opposed urgent chamber application for a declaratur 


Applicant in person  
Ms N. Musviba, for the respondent 


MUSITHU J:    On 16 June 2025, at the conclusion of oral submissions before the court, I issued an order striking off the roll the applicant’s urgent chamber application for declaratur with no order as to costs. I adjudged the application to have been improperly placed before the court. By way of a letter dated 25 June 2025, the applicant requested written reasons for my decision.  These are they. 
Background to the applicant’s case 
	On 19 December 2022, the applicant approached this court via an urgent chamber application for a declaratur. That application was triggered by events in a matter involving the two parties herein which was pending at the Magistrates Court. The applicant and the respondent had a landlord and tenant relationship in respect of an immovable property known as No. 1982 Katsande Way, New Marlborough, Harare (the property). The applicant is alleged to have breached the terms of the lease agreement and the respondent instituted eviction proceedings in the Magistrates Court. The respondent obtained a default judgment which culminated in the eviction of the applicant from the property on 7 October 2022.
The applicant’s application for a stay of execution of the default judgment had been dismissed by the Magistrates Court on 6 October 2022. The applicant claimed to have appealed against that decision to the High Court.
The applicant also claimed that during the eviction process on 7 October 2022, the Messenger of Court attached two motor vehicles belonging to third parties. The applicant also claimed to have witnessed the respondent’s agents or workers effecting the eviction instead of officials from the Messenger of Court. It is on that basis that the applicant averred that his eviction on 7 October 2022 was unlawful as it was not carried out by officials from the Messenger of Court. The applicant also claimed that some of his movable property and important documents either went missing or were damaged at the instance of the respondent.
Attached to the applicant’s founding affidavit as Annexure A was a document which itemised 28 items as having gone missing. These included a cash amount of US$4, 436.00, which the applicant claimed was bound by rubber bands and kept in an envelope in a plastic bank note bag, some bedroom stuff, shoes, some kitchen utensils, the applicant’s academic and national registration certificates, bank cards, court documents, driver’s license, national registration certificates, school report books, academic certificates for the applicant’s children, academic textbooks, digital camera, and canon desk calculator, amongst other items. The items that were allegedly damaged included a cracked dressing table glass, one broken dressing table chair, one cracked glass coffee table, broken dinner set with 6 dinner plates, 6 side plates serving bowls, coffee mugs, 18 curtains and 18 lace curtains torn on removal.  
The applicant attempted to make a criminal complaint against the unlawful eviction and his missing items at Marlborough Police Station on two occasions but all to no avail. His efforts were frustrated by what he considered to be manipulation of some police officers by the respondent.  On or around 14 December 2022, the applicant wrote to the respondent demanding that she returns and replaces the property, within seventy (72) hours failing which he would proceed with legal action. That demand was not heeded prompting the filing of the present application. 
The matter was heard by CHINAMORA J on 23 December 2022, and the learned judge struck it off the roll for want of compliance with the rules of court. On 20 January 2023, the applicant wrote to the registrar advising that he intended to prosecute the matter on the ordinary roll as had been directed by CHINAMORA J. He requested that the record be moved to the civil division registry for further management in terms of the rules of court. 
		The record shows that the matter was referred to the roll of ordinary court applications, in its current form, but now accompanied by a draft order in which the applicant sought the following relief:
	“IT IS ORDERED THAT: -
d) It be and is hereby declared that respondent is illegally withholding applicant’s items listed in Annexure A is hereby ordered to return same to applicant within 48 hours of this order.
e) It be and is hereby declared that respondent’s destruction of the items listed in Annexure A is unlawful and be and is hereby ordered to repair or replace the same within 48 hours of this order.
f) In the event that respondent fails to comply with paragraphs (i) and (ii) above, applicant is directed to quantify and claim damages in lieu of the recovery, replacement and repair costs of the items listed in Annexure A.
g) The respondent be and is hereby ordered to pay applicant’s costs of suit on an ordinary scale.”
The Respondent’s Case 
The application was opposed. The respondent raised as a preliminary point, the existence of material disputes of fact which impaired the determination of the matter on the papers without recourse to oral evidence. The respondent averred that the applicant was lawfully evicted by the Messenger of Court, and she had possession of the property restored to her. No evidence had been placed before the court to prove that all the property that was listed as having been damaged or gone missing was in the house when possession was restored to the respondent. It could also not be proven on the papers that the said property was withheld or damaged by the respondent. Part of the property had been attached to satisfy rental arrears that the applicant had accumulated. The respondent further averred that the house was empty when possession was restored to her by the Messenger of Court. 
As regards the merits, the respondent averred that the applicant breached the terms of their lease agreement, leading to her instituting eviction proceedings which led to his eviction. The respondent denied that the applicant was evicted by her workers or agents as alleged by the applicant. She also denied that she had manipulated the police to frustrate the applicant’s alleged criminal complaint. 
The Submissions and Analysis 
Validity of the Notice of Opposition and Opposing Affidavit 
		The applicant commenced his oral submissions by raising several preliminary points. The first was that there was no opposition before the court. This was because what was supposed to be the respondent’s opposing affidavit was styled respondent’s founding affidavit. The applicant submitted that the notice of opposition was also defective as it did not state the date on which the respondent was served with the applicant’s application. In support of the submission that a failure to cite the date rendered the notice of opposition fatal, the applicant relied on the case of Matanhire v BP Shell Marketing Services (Private) Limited SC 113/04.
		In response, Ms Musviba for the respondent submitted that the labelling of the opposing affidavit as a founding affidavit was a minor error which did not render the affidavit fatally defective. A reading of the affidavit showed that the respondent was opposing the present application. As regards the failure to endorse the date on which the application was served, Ms Musviba submitted that what mattered most was that the opposing affidavit had been filed timeously. She urged the court to condone the oversight as the applicant had suffered no prejudice at all. 
		Having heard the submissions, the court dismissed the two related preliminary points for lack of merit. The reference to the affidavit as the respondent’s founding affidavit instead of the opposing affidavit was indeed an oversight that the court could overlook. While the error attested to a lack of meticulousness on the part of the respondent’s counsel and by extension the respondent, the validity of the affidavit must not be judged based on the heading that accompanies it, but by reference to its contents. A reading of the entire affidavit showed that the respondent was opposing the averments made in the applicant’s founding affidavit. Dismissing the affidavit on the basis of a mere misdescription of the document would be over elevating form over substance at the expense of resolving disputes on the merits to achieve finality to litigation.
		The second leg of the preliminary point concerned the failure to insert the date on which the application was served on the respondent.  The Matanhire v BP Shell matter referred to by the applicant was concerned with a failure by the appellant’s legal practitioners to state the date on which the decision appealed against was handed down. Rule 7 of the Supreme Court (Miscellaneous Appeals and Offences) Rules stated in mandatory terms that a notice of appeal against a judgment of the Labour Court or other tribunal other than the High Court must state as one of the requirements, the date on which the decision was rendered. The authority was therefore apposite in the context of an appeal where rules of court specifically made it a requirement that the date of handing down of the judgment must be stated in the notice of appeal.
		The third leg of the applicant’s objection was that the respondent’s legal practitioners had not complied with form number 24 of the rules, because of their failure to sign off on the face of that document that they were the respondent’s legal practitioners. Further, the respondent’s legal practitioners had also not filed a certificate of service of the notice of opposition as required by the rules. In response, Ms Musviba submitted that the mere failure to state that her law firm represented the respondent was an oversight which did not render the notice of opposition defective. She further submitted that the failure to file a certificate of service of the notice of opposition was not fatal as the applicant had not suffered any prejudice because of the oversight. 
		The nub of the applicant’s complaint was that the face of the respondent’s notice of opposition and even the index accompanying the notice of opposition did not state that the Ndlovu & Pratt Law Chambers were the respondent’s legal practitioners. While the documents show that they were filed by the said law firm, they fell short of simply stating that they were the respondent’s legal practitioners. A notice of assumption of agency had also not been filed. 
		Having heard the submissions by the parties, I did not consider the applicant’s complaints as being so grave as to have the effect of non-suiting the respondent. The parties were all before me and the matter was ripe to be argued on the merits. 
		The nature of the infringements could be remedied by postponing the matter to allow for filing of the missing documents as required by the rules of the court, with an attendant order of costs to be borne by the respondent for the inconvenience caused by the postponement. The filing of the assumption of agency would also cure the failure by the respondent’s legal practitioners to endorse on the face of the notice of opposition that they represented the respondent. With the consent of the parties, I postponed the matter to give the respondent’s counsel an opportunity to file the notice of assumption of agency and the certificate of service of the notice of opposition. I also ordered the respondent to bear the applicant’s wasted costs for the day. 
		The hearing of the matter resumed on 16 June 2025. The respondent had filed the certificate of service of the respondent’s notice of opposition, the notice of assumption of agency and a notice of amendment of the cover page of the notice of opposition, the index to the notice of opposition and the actual notice of opposition to insert the words “Respondent’s Legal Practitioners”. The court was satisfied that the respondent had complied with the rules of court and directed that the parties proceed to address the preliminary point raised by the respondent concerning the existence of material disputes of fact. 
Disputes of fact and the competency of the application
		As already stated, the respondent’s contention was that the applicant’s claim was unsustainable on the papers without hearing oral evidence. This was because the respondent’s case was that she instructed the Messenger of Court and no one else to carry out the applicant’s eviction. If the applicant’s case was that the eviction was carried out by some other people who may have been responsible for the damaged/missing items, then he needed to call witness to authenticate his claims. 
		In her oral submissions, Ms Musviba also argued that the applicant had not even made a case for a declaratur. The applicant had not set out the rights that he wanted the court to declare.
		In his response, the applicant argued that there were no factual disputes at all because his letter of demand listed the items that were damaged or went missing. The respondent had not disputed that fact. The applicant further submitted that the Messenger of Court did not attach or execute beds and mattresses. He also did not attach the stoves. The applicant claimed that it was the respondent’s employees who were sleeping on the mattresses and therefore ought to know what became of the missing or damaged items. The applicant also alleged that at some point during the inspection of the property, the respondent had asked him to sell to her one of his books. 
		The test for determining the existence of material disputes of fact was set out in Supa Plant Investments (Pvt) Limited v Edgar Chidavaenzi HH 92/09 at p 4 of the judgment, where MAKARAU J (as she then was) stated:
“A material dispute of fact arises when such material facts put by the applicant are disputed and traversed by the respondent in such a manner as to leave the court with no ready answer to the dispute between the parties in the absence of further evidence.”
		In motion proceedings, the affidavits serve as pleadings as well as the vehicle through which evidence is placed before the court. The dispute must be resolved on the papers based on the evidence placed before the court through the affidavits, as well as legal contentions made through oral submissions and heads of argument. The court must, by balancing the probabilities based on the evidence presented by both parties, be able to resolve the dispute on the basis of the more credible version. 
		The gravamen of the dispute herein was whether the respondent carried an unlawful execution of the applicant’s property, which resulted in some of the property being damaged or missing altogether. The respondent denied that either she or her employees removed the applicant’s property insisting that execution was carried out by the Messenger of Court. The respondent also argued that there was no proof that the property listed in the annexure to the applicant’s founding affidavit existed in the first place. The applicant contended otherwise arguing that the property had also been listed in his letter of demand and the respondent had not denied that it existed at the time of the execution. 
		On the papers, the court could not reconcile these conflicting versions without the benefit of oral evidence which would help the court in assessing the probabilities of the two positions. With oral testimony, the court’s evaluation of the probabilities would not just be confined to the oral evidence alone. It would also extend to the evaluation of the credibility of the witnesses themselves. The court would be able to resolve the factual disputes having taken into account the believability of the witness’s account, its accuracy and the reliability of the witnesses. It was in consideration of the foregoing that the court concluded that the allegations made against the respondent could not be resolved on the papers before the court. 
	Also related to the above finding was the manner in which the applicant’s claim was placed before the court. As already noted, the application was initially placed before the court as an urgent chamber application for a declaratur. The applicant sought a declaratur on an urgent basis. Such a claim would be improper as the relief of a declaratur is final in nature. It can only be claimed as part of the terms of the final order sought pursuant to the granting of interim relief. Alternatively, if the matter was so urgent to justify an urgent determination, the applicant could have withdrawn the present application and filed it as an urgent court application. Even after requesting that the application be placed on the ordinary roll, the applicant only filed a new draft order which sought final relief. The form of the application and the founding affidavit which all related to an urgent chamber application, remained the same. 
	Further, as correctly submitted by the respondent’s counsel, the applicant had not made a case for the granting of a declaratur in the mould of s 14 of the High Court Act               [Chapter 7:07]. What is before the court is clearly a factual dispute, and a declaratur is not invoked to resolve disputes of a factual nature. See Tapatapa v Rydale Ridge Park (Private) Limited HH 486/21. 
	It was because of the above reasons that the application was adjudged to be improperly before the court, and it was struck off with no order as to costs. 


MUSITHU J: ……………………………………………………..
Ndlovu-Pratt Law Chambers, legal practitioners for the respondent   
