IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO LC/H/127/25


HARARE, 10 MARCH 2025 AND
21 MARCH 2025	CASE NO LC/H/95/25





CLEOPAS ZWIMBA	APPLICANT



MARANATHA FERROCHROME	1ST RESPONDENT (PRIVATE) LIMITED

S. ZIMUTO N.O.	2ND RESPONDENT




Before the Honourable G. Musariri, Judge:


For Applicant	- C. Zwimba, Applicant
For 1st Respondent	- H. Muromba, Attorney
For 2nd Respondent	-No Appearance



MUSARIRI, J:
On 4th February 2025 Applicant applied to this Court for condonation of non-compliance with the Court’s Rules. The application did not specify the Rule or law in terms of which it was made. At the onset of oral argument respondent raised 2 (two) points in limine which applicant opposed. The points shall be dealt with ad seriatim.

1. That there is no proper application before the Court:
The point is elaborated in respondent’s opposing affidavit as follows,
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“9.2. A reading of Applicant’s founding affidavit does not tell the court nor the Respondent which enactmentt allows the filing of the present application. Put differently, Applicant does not disclose which provision of the Labour Act or Labour Court Rules or any other enactment which the Applicant is relying on in this application.

9.3. An ordinary application for condonation to this Honorable Court is governed in terms of Rule 22 of the Labour Court Rules 2017. Unfortunately for the Applicant, an application in terms of Rule 22 of the Labour Court Rules is limited to condonation for the late filing of an appeal or review.

9.4. In the instant matter, in the absence of the specific provision which empowers this Honorable Court to determine this matter, it follows that the present application is improperly before this court and ought to be struck off the roll.”
Applicant filed heads of argument the relevant part of which reads

“1. The Applicant filed a Chamber Application for condonation and extension of time for non compliance of Rule 11A (4), omission of alternative email address on the Court application for rescission of the default order given by this Honorable Court, dismissing my Application for leave to appeal to the Supreme Court, on 14th February 2024. This non compliance to Rule 11A (4) resulted in the striking off the roll of my Application for rescission.
2. The hearing of the matter was done on 28 May 2024.

3. In the hearing, 1st Respondent raised a point in limine, that Rule 11A (4), was not complied with in the application, for the alternative email address had been omitted.”

Analysis
As correctly noted by respondent, applications for condonation are provided for by Rule 22 of the Court’s Rules which reads,

“(1)  A party wishing to apply for condonation of the late noting of an appeal or review shall do so in Form LC 1.

(2) An application in terms of this rule shall be accompanied by a draft of the intended notice of appeal or review.”
(Underlined for emphasis.)
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The rule restricts applications for condonation to the late noting of an appeal or review. The present application does not seek condonation of a late appeal or review. Therefore it is not provided for by Rule 22 which deals with condonation.
To get around this hurdle applicant sought to rely on Rule 35 which provides that,

“(2)  Where a Court either postpones a matter sine die or removes it from the roll, the Court shall direct what a party must do and the time frames by which the directive must be complied with.

(3) Where a directive has not been given in terms of rule (2), and a matter postponed sine die or removed from the roll is not set down within three (3) months from the date on which it was postponed sine die, such matter shall be regarded as abandoned and the Registrar shall advise the parties accordingly.”

Applicant argued that Rule 35 allowed him to apply within three (3) months for the reinstatement of his stricken application for rescission. The argument is belied by the terms of the striking order which ruled that,

“The matter is hereby struck off the roll because of a fatally defective application;”

The order finally and definitively terminated proceedings because the application was a nullity. Rule 35 does not allow for the revival or correction of a nullity. Therefore the point in limine was well-taken and stands to be upheld.

2.	That the order sought is a nullity:
The point is expatiated in respondent’s opposing affidavit thus,

“10.2 Applicant in the instant matter essentially seeks for this Honorable court to substitute his purported application filed under Case No. LC/H/250/24 with the draft application. This is expressly provided for in his draft order which appears on page 19 of the application.

10.3. In terms of the law, the purported court application in Case No 250/24 was struck off the roll by this Honorable Court on 6 December 2024. The effect of striking off the said matter from the roll is that the said application was a nullity as it should not have been filed because it was non-compliant with the provisions of the rules of this Honorable Court.






10.4. Once there is a finding that the matter was a legal nullity it follows that nothing can be substituted nor replaced to take the place of the said nullity.”

In this heads of argument applicant does not deal with the point raised by respondent. Neither did he address the point in oral argument.






Analysis
The analysis of the 1st issue above similarly applies to the 2nd point in limine. The stricken matter LC/H/250/24 was a nullity. Therefore nothing can be founded upon it as the applicant’s draft order sought to do.






Conclusion
The both points in limine abound with merit and thus are upheld.
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Wherefore it is ordered that:




1. The application for condonation be and is hereby struck off the roll as a nullity; and







2. Each party shall bear its own cost.


G. MUSARIRI J-U-D-G-E
