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CHITAPI J:	The parties in this application are Aurum Valley Enterprises (Pvt) Ltd a duly incorporated company according to the laws of Zimbabwe.  The respondent is Barrington Mawere a male adult of Harare.  The applicant comes to court by way of urgent chamber application for a provisional order couched in the amended provisional order as follows:
TERMS OF FINAL ORDER SOUGHT
That you show cause to this Honourable Court why a final order should not be made in the following terms-
1. It is declared that Applicant is the lawful purchaser and owner of a dump located in Sherwood, Kwekwe at the following coordinates:
Point 1				Point 2 
Y- 792568				Y- 792164
X- 7915779				X- 7915147
2. It is declared that the e-mail dated 28 June 2025 sent from first Respondent to Applicant is not a valid cancellation of the sale agreement dated 3 June 2025 between Applicant and first Respondent.
3. That the interim order be and is hereby confirmed.
4. Respondents be and are hereby ordered to pay costs of suit on a legal practitioner and client scale including costs of determination of the interim relief.
TERM OF THE FINAL ORDER SOUGHT:
TERMS OF THE INTERIM ORDER SOUGHT:
That pending the determination of the matter and determination of HCH 3722/25, the Applicant be and is hereby granted the following relied:-
1. First and second Respondents or anyone acting through them be and are hereby restrained and interdicted from selling, executing any agreement of sale or lease between them and/or alienating, processing or otherwise disposing of the dump sold and delivered to the Applicant by the first Respondent in terms of the sale and purchase agreement dated 3 June 2025 and or other prior agreements in respect of the said mining dump geolocated at the place bearing the following coordinates:

Point 1					Point 2
Y - 792568				Y - 792164
X - 7915779				X - 7915747
2. Costs on the cause 
The applicant filed this application on 28 August 2025.  It is headed “URGENT APPLICATION FOR AN ANTI-DISSIPATION INTERDICT”
The background to this application is that the applicant caused summons to be issued in the court under case No HC 3722/25 on 29 July 2025 against the respondent.  In the summons the applicant prays for an order of specific performance in the main and in the alternative special damages. It is advised to detail the relief sought in case number HCH 3722/25.  It is stated as follows:
“The Plaintiffs claim is for:
1. An order for specific performance, compelling Defendant to abide by the terms of an agreement of sale of mining dump and to accept the purchase price tendered by the plaintiff.
2. Costs of suit on an attorney client scale; 
Alternatively 
3. Special damages in the sum of seven hundred and seventy eight thousand United States Dollars. [USD $ 778 000] being
(a) USD $ 117 300.00 being money paid for the same dump in terms of the initial agreement dated 20 July 2023.
(b) USD $ 150 000 money spent on construction of a 1-8 km power line, in Sherwood Kwekwe in preparation of processing for procuring of mining dump.
(c)  USD $ 2000 being money spent on borehole drilling in preparation for works on the dump.
(d) USD $ 3000 being money spent on an Environmental and social impact assessment exercise.
(e) USD $ 50 000 being money spent on geological assessments and laboratory testing of the dump.
(f) USD $23 400 on consultancy fees paid to experts conducting assessments on the dump and designing.
(g) USD $ 433 000.00 being money spent on construction and installation of a dump processing plant.
4. Legal costs on a legal practitioners and client scale”

The applicant in its declaration in case No HCH 3722/25 claims that on 23 July 2023 it purchased from the defendant a mining dump situate in Sherwood Kwekwe.  The co-ordinates of the dump are as indicated in the draft provisional order.  The purchase price was pegged at [US $ 1 100]. The sum of USD $ 117 300 was paid as a down payment.  The applicant pleaded that the agreement was followed up by an addendum dated 21 December 2023.  The motivation for the addendum according to the applicant was an apprehension that the respondent may not be the owner of the mining dump.  The respondent was required to produce proof of ownership.  The parties then executed another agreement of sale for the same dump dated 3 June 2023 which according to the applicant superseded all prior agreements.
	In terms of the said 3 June 2025 agreement the purchase price of the dump was to be paid in four instalments of USD $ 100 000 calculated from the effective dated as follows:
1. $100 000 within sixty days of the effective date.
2. Three instalments of US$ 100 000 each spread owner ninety days with each instalment being due within thirty days of the last one.
3. The final instalment of US$ 60 000 was payable within thirty days of payment of the last US$ 100 000.
In short the agreed purchase price was to be paid within one hundred and twenty days from the effective date. 
The plaintiff pleaded that on 28 June 2025 the respondent sent to the plaintiff a “corrupted” e mail attachment after which he because evasive about when requested to supply a clearer copy.  The respondent repudiated the agreement by refusing to accept payment of the purchase price tendered by the applicant in terms of the sale agreement. The applicant pleaded that it seeks specific performance or alternatively damages in the form of a refund of a sum of US$ 117 300 paid to the respondent in terms of the initial agreement dated 20 July 2023.  The applicants also claimed several amounts as follows
i) US$ 150 000 or for construction of a power line.
ii) US$ 3000 per EMA exercise.
iii) US$ 2 000 for borehole drilling 
iv) US$ 50 000 for geological assessment and laboratory testing for period August 2023 to June 2025.
v) US$ 23 400 consulting fees 
vi) US$ 433 00 construction of a dump processing plant.

The total of the above amounts is US $778 700.  In addition to that, the applicant also claims the sum of US 6 765 437 being its anticipated realization in profits over five years it had mined the dump. This claim is not stated in the summons but is stated in the declaration. The applicant in the prayer in the declaration seeks an order for specific performance in that it wants the court to compel the respondent to accept the purchase price tendered by the plaintiff or alternatively to pay the applicant the sum of US$ 778 000. The claim for US$6 767 437 is not sought in the prayer. It must be assumed that the plaintiff abandoned it. The plaintiff claims punitive costs calculated at the scale of legal practitioner and client.  The applicant’s causes of action which it seeks to protect is therefore the enforcement of a contract or damages.
Against the above background, the applicant seeks an order stopping the disposal of the dump to any person.  This is stated in paragraph 14 of the founding affidavit.  The applicant in bringing this matter to court averred that the trigger was that on 23 August 2025 and during the pendency of this matter the applicant’s employee saw four persons at the dumps location.  The four persons attempted to collect samples for testing and to view the dump.” The applicant attached an affidavit by its employee Anesu Wise Muchenje who purports to have knowledge of the facts.  The employee averred that four persons being two blacks and two Asians came to the dump in a Toyota double cab vehicle and tried to take samples of ore from the dump.  He confronted them and they left.  They however stated that they wanted samples for testing as they were negotiating with the owner to purchase the dump.
The respondent filed a notice of opposition on 3 September 2025.  The hearing of the application was set down on 4 September 2025.  At the hearing, the applicant sought an amendment to the draft order which I granted.  As noted from the amended provisional order (supra) the applicant in its final order seeks a declaration of purchase and ownership of the dump in the main and a further declaration that the first respondent’s purpoted cancellation of the agreement dated 28 June 2025 by e-mail of that date is not valid.  It also seeks the confirmation of the interim order.  The interim order seeks that the court grants an interdict against the sale or execution of any agreement of sale of the dump.  An important consideration as events revealed is whether as at the date of filing this application the dump was still available or had not been alienated.  The reason I make this observation is that at the initial hearing and also in the respondent’s opposing affidavit, it was averred that the dump had been sold to a third party called Songji Mining (Private) Limited.
By order granted at the hearing Sonji Mining (Private) Limited was in terms of rule 32(12) of the High Court Rules joined as the second respondent.  It subsequently filed its opposing affidavit after being served with the urgent application.  Notably the applicant did not seek leave to then file a supplementary affidavit to specifically deal with the involvement of the second respondent and the grounds of claim as against it. In this regard it must always be remembered that when another party is joined to proceedings as a respondent, that party becomes a substantive respondent just like the already cited or first respondent(s) at filing of the application. The applicant after joinder should include the joined respondent in its papers so that the joined respondent knows and appreciates the specific case which is made against it by the applicant if any. The applicant can do this by seeking leave to file a supplementary founding affidavit to make a case or claim against the joined respondent.
The applicant in casu was content with awaiting the filing of the opposing affidavit and then answered it.  The applicant must be careful in cases of joinder. Where it has come to its knowledge that the reasons for joinder pertain to a fact or matter which impacts materially on the cause of action and the relief sought, the applicant if advised should seek leave to revisit its papers to include and deal with that respondents allegations on merits.  The fact that the court has joined the third party and ordered service of the application upon him does not bar the applicant from seeking leave to file a supplementary affidavit which them deals with the cause of action and relief which is also sought against the joined partly where it might be different from the relief sought against the first respondent.  The applicant was not advised to do so.  The applicant also did not seek in amending the draft provisional order to specifically deal with the issue of the allegation that the respondent had already sold the dump to the joined party who was said to be already in occupation and to be carrying out mining operations thereat. The applicant was content to wait for the joined party to oppose the application and to file an answer. It is a matter of logic and common sense let alone a legal principle that the joined party cannot be expected to make a case against itself to which the applicant answers. The applicant must ensure through amending its claim that the order sought will bind the joined respondent.
The joined party who became the second respondent deposed to the opposing affidavit in which it averred that it entered into an agreement for the sale of the dump in issue which the first respondent on 22 May 2025. It attached a copy of the sale agreement which the parties concluded and disagreed with the first respondent’s averment that the sale in question was done on 3 June 2025.  The second respondent attached proof that it paid the first respondent US$50 000 on signing the agreement and a further US$200 000 on 25 May 2025.  The long and short of the second respondents narrative was that it purchased the dump before the applicant and the first respondent purported to enter into the sale agreement dated 3 June 2025 which the applicant relies upon to seek relief.  The second respondent also attached proof that the first respondent was paid a further US$ 100 000 on 21 August, 2025.  The second respondent averred that it was in the process of constructing a gold processing plant on land five kilometers away from the dump which it procured for the purpose. 
	The second respondent averred that the relief sought by the applicant could not be sustained because the dump was alienated to it on 22 May 2025. It averred that there could not arise an issue of an anti-dissipation interdict in the light of the sale. The second respondent also averred that it was incompetent for the applicant to seek a declaration in an anti-dissipation application since the latter is intended to be a temporary measure stopping the disposal of a good (s). The second respondent also averred that the applicant had an alternative relief in damages as already pleaded by it in the alternative relief sought in case No HCH 3722/25.
	In the answering affidavit to the second respondent’s opposing affidavit, the applicant averred that the production by the second respondent of the purported sale agreement dated 22 May 2025 proved that the first respondent lied when he produced an agreement dated 2 June 2025 which was different from the one it allegedly signed with the applicant. The applicant averred that since the first respondent alleged that he contracted with the applicant on 6 May 2025, it meant that the agreement of 22 May 2025 between the first and second respondents was superseded by that of 6 May 2025 as averred by the first respondent. The point made is of little relevance because the applicants own case against the first respondent is built upon an agreement for the purchase of the dump dated 3 June, 2025 and some references to previous agreements dated 22 July, 2023 and 21 December, 2023. A consideration of agreement dated 3 June 2025 and which the applicant produced as annexure FD to the founding affidavit however presents it as a stand alone agreement which does not refer to any prior agreements. Its effective date is the date of signature. Pointedly para 17.3 of the agreement provides as follows:
	“17. 3 This agreement constitutes the whole agreement between the parties and supersedes the  agreement that had been previously entered with between the parties for the sale and purchase of the dump (sic) only APPENDEX A- GOOGLE EARTH MAP OF THE DUMPS, APPENDEX C – PASSPORT BIO BAGE OF BARRINGTON MAWERE, APPENDEX D – LETTER OF CONFIRMATION OF PURCHASE SHERIFF GWERU, APPENDEX E - AUCTIONERS CONFIRMATION OF SALE BY B. MAWERE, APPENDEX F - PROOF OF ADVERTISEMENT BY AUCTIONERS, APPENDEX G – COPY OF HIGH COURT ORDER HC 5095/16 APPENDEX H – COPY OF ISSUED WRIT UNDER CASE NO HC 5095/16 and APPENDEX I – LETTER OF CONFIRMATION FROM PAN REEF MINING of  the previous agreement are in co cooperated as part of the subject matter thereof other than those set out herein are binding on the parties.”

	Therefore, if the agreement aforesaid is taken upon its face, it shows that any previous agreements of sale between the applicant and the first respondent were discarded. If this agreement which the first respondent however denies, is accepted as pivotal to the applicant’s case, then the agreement presented by the second respondent is accepted, then the latter agreement supersedes the agreement on which the applicant’s case rests. In other words the dump was sold to the second respondent on 22 May 2025 well before the sale of 3 June 2025.
	The first respondent opposition to the application reads that the “fifth respondent’s” opposing affidavit. It was indeed a copy and paste error. Counsel who prepare court pleadings need to ensure that they maliciously check their papers before filing. The first respondent’s sin in this regard is forgiven and the reference to the “5th respondent” is passed off as an error.
	 In the opposing affidavit the first respondent referred to a sale agreement which was negotiated on 6 May 2025 at the applicant’s legal practitioner’s offices. He signed it but the applicant’s representative Mr Alistur Ackhurt was said to be away in the United Kingdom and would sign later. He averred that the effective date of signature was to be the date that the last signatory signed. He averred that by 27 May 2025 Mr Ackhurst had not signed. The first respondent averred that it was then that on 28 May, 2025 he withdrew the offer by E-mail. He averred that he concluded an agreement with the second respondent thereafter on 2 June, 2025. The second respondent denies the date of the agreement. I however note that for purposes of the merits of this application, even if the version of the first respondent that the agreement was made on 2 June, 2025 as opposed to 22 May, 2025 as deposed to by the second respondent is reckoned, it would still supersede the agreement of 3 June, 2025 which the applicant relies upon. It is not necessary for me therefore to go further than noting that sequentially, the applicant’s agreement of 3 June, 2025 was the last of the three agreements pleaded by the parties. 
	The first respondent also averred that he has already sold the dump and that therefore there is nothing to protect by way of a prohibitory as anti-dissipation interdict. He also averred that the applicant has an alternative remedy and has in fact claimed that alternative in the summons case No HCH 3722/25. Pointedly the first respondent denies that he signed the agreement of 3 June, 2025 and averred that the signature thereon is not his and that it is a fraudulent imitation of his signature.
	The facts of this case are seriously in conflict regarding the contractual relationship between the applicant and the first respondent. The court cannot resolve the conflict on the papers. The court or judge is therefore required at this stage to be guided by r 60 (9) of the High Court Rules which state:
	“(a) where in  an application for provisional Order the judge is satisfied that the papers establish  a prima facie case. He or she shall grant a provisional order either in terms of the draft filed or as varied.”
	I must decide whether or not a prima facie case has been established by the applicant to persuade the court to grant the provisional order sought. A prima facie case is proved where the applicant has placed before the court, evidence from which a court properly directed and applying its mind to such evidence could or might find for applicant.  See Balasole Alloys Ltd v Zimbabwe Alloys and 3 Ors SC 228/18. In other words the applicant’s case must be establish at first sight. With particular reference to this application the applicant’s papers must show a prima facie case. The applicant has however been unable to do so for reasons I shall set out.
	In determining the matter, it is noted that the prima facie case must relate to whether or not the sought after anti-dissipation interdict should be granted. In the case of Mine Mills Trading (Pvt) Ltd & 2 Ors v NJZ Resources HK Limited SC 40/2014 GUVAVA JA stated as follows in defining the requirements for such interdict 
	“ … The court a quo stated as follows:
	The applicant’s claim falls within the class of interdicts known as anti-dissipation interdicts which translates into a prohibitory interdict. All what the applicants (sic) has to prove in order to succeed is that is has a prima facie case as observed by CHATIKOBO J in Bozimo Trade & Development Co P/L v Merchant Bank of Zimbabwe & Ors 2000 (1) ZLR 1 (H). On the papers before me, I am satisfied that the applicant has on the face of it discharged the onus on the balance of probabilities…”
	The above cited case highlighted that the requirements for an anti-dissipation interdict are the same as those for a prohibitory interdict. The applicant must establish that it has a prima facie right, even if open to the doubt, that an infringement of such right is imminent, that it will suffer irreparable harm if the interim relief is not granted, that there is no other satisfactory remedy and that the balance of convenience favours the grant of such an interdict.”

	In casu, the applicant presented an unclear narration and paper trail and may as well have not been candid with the court regarding the paper trail on the incidences of the sale agreement relied upon for its claimed purchase of the dump. The applicant produced three sale agreements dating them from May 2023. It averred that the agreements must be read together as they remained valid. However a closer consideration of the agreement shows that the last agreement relied upon dated 3 June 2025 is an independent and complete agreement in its own right. There is no flow in the narrative of the purchase. The coming in of the second respondent dampened the purported prima facie case because there was produced cogent evidence that the first respondent sold the same dump to the second respondent on dates which the first respondent alleges to be 2 June, 2025. The date is disputed by the second respondent which averred that it purchased the dump on 22 May 2025. The fact that the applicant relies on the agreement dated 3 June 2025 implies that prior to the date, there was no valid agreement between the applicant and the first respondent. The first responded stated that no prior agreement came into being on account of the future by the applicant’s representatives to sign the same. It stands to reason that had there been an extant and valid agreement prior to 3 June, 2026, the applicant and the first respondent would not have entered into a fresh agreement.
	A prima facie case should at least flow and not be replete with contradictions within itself. The applicant’s papers must not raise unanswered questions within themselves. It is not for example clear from the declaration in case No HC 3722/25 why the same dump was sold more than once between the same parties. The declaration avers that the agreement of 3 June 2025 superseded all prior agreements yet it is quiet on that. The declaration then explicitly provides in para 9 that:
	“9. It is this agreement dated 3 June 2025, that is the valid and binding agreement between the parties.”

	The applicant in the founding affidavit deposed to there having been a sale dated 23 July 2023, followed by an addendum dated 21 December, 2023 and then the agreement of 3 June, 20225. The applicant challenged the validity of the purported cancellation of an agreement by an undecipherable or corrupted e-mail from the first respondent. It is not clear as to how if there was no cancellation, the applicant executed a fresh agreement with the first respondent. The founding affidavit does no deal with the aspect of what became of the previous agreements which the applicant speaks to in its papers. The applicant’s prayers are therefore misleading in that in the notice of application, it is stated that there was an agreement dated 23 July, followed by an addendum dated 21 December, 2023 then the agreement dated 3 June, 2025. The certificate of urgency states that:
	“From a reading of the papers  I have gathered  that the applicant is the lawful purchaser of mining dump having purchased the same from the respondent through a transaction consisting of three agreements as follows:
(a) An agreement dated 23 July, 2023.
(b) An addendum dated 21 December, 2023.
(c) “a novation” dated 3 June, 2025.”

	It is of cause not true that the transaction consists of three agreements. The agreement of 3 June, 2025 is not a novation of earlier agreements. It does not say so. It says it is a fresh agreement which does not amend or extend any previous agreement.
	Apart from the unsatisfactory settling of the papers, the applicant did not show that there was no alternative remedy available to it save the interdict sought. It in fact claimed damages in the alternative in case No HC 3722/25. The applicant did not allude to any fear that the first respondent is incapable of paying damages sought. The balance of convenience favour that the exploitation of the dump should not arrested in the circumstances. The second respondent in any event claims to be in occupation already, even if I may be wrong in reasoning that the balance of convenience does not favour the grant of the interdict, it really does not matter much because of the view I take that no prima facie case is made out by the applicant on its papers which as I say raise questions without corresponding answers. The applicant’s case is not one open to doubt. It is just incongruent in the paper trail. The second respondent’s agreement appears to have been concluded at a time when there was no valid agreement between the applicant and the first respondent.
	The grant of an interdict is in the discretion of the court. Such discretion is to be exercised judiciously, taking into account all pertinent and relevant facts and circumstances. It is my view that where the applicant presents in support of the prayer for an interdict, an unclear narrative of facts and circumstances, the presence of the prima facie will not have been proved. A provisional order is granted where the applicant’s papers establish a prima facie. In casu, for reasons records I have given, a prima facie case is not established. The prayer for the interdict and provisional order is refused.
	The last issue will pertain to costs. The costs should follow the event. None of the parties have presented a hopeless case or defence. It seems fair to observe that case No HCH 3722/25 is not frivolous nor vexatious. The second respondent has however not been joined to it as the main matter. It should not be put out of pocket for protecting its rights following its joinder. The applicant must therefore bear the respondent’s costs. The application is determined as follows:

IT IS ORDERED THAT
1. The application be and is hereby dismissed with costs.



CHITAPI J:………………………………..
Absolom & Shepherd Attorney, Applicant’s legal practitioners
Matsika Legal Practice, 1st Respondent’s legal practitioners
Ingwani Chiputira Group, 2nd Respondent’s legal practitioners

 


