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IN THE LABOUR COURT OF ZIMBABWE 	          JUDGMENT NO LC/H//2026 
 
HARARE, 26 MAY, 2026 	                              	 	CASE NO LC/H/244/2026 
                             
                                                                                                                                                                               
 	   	 	 	  	 	 	 
 	 
 
COLCOM FOODS DIVISION OF INNSCOR 	 	 	 	APPLICANT  AFRICA LIMITED 
 
 
 
 
 
 
 
 
 
 
 
 
SIRETA DAMBANEVANA AND 133 OTHERS  	 	 	RESPONDENTS 
 
 
 
 
 
 
 
Before the Honourable G. Musariri Judge: 
 
 
For Applicant  	 	- T. E. Gumbo Attorney 
 
For Respondents 	 	- R. Mandizvidza, Attorney 
 
 
MUSARIRI, J: 
 
Applicant applied for rescission of default judgment issued by this Court.  The application was made in terms of section 92C of the Labour Act [Chapter 28:01] hereafter called the Act.  Respondents opposed the application. 
 
 
Applicant’s case is best understood from its heads of argument which stated that, 
 
“1.  The Respondents in this matter approached this honourable Court with an application for directions from this Court to facilitate the resolution of a dispute of interest between the parties.  That dispute was initially placed before a designated agent who could not refer the matter for arbitration as the parties could not agree on that course of action, it being common cause that consensus is a requirement in terms of the Labour Act.  The application for directions therefore sought to ensure that this Court issue directions to the Designated agent for the proper resolution of the matter despite the deadlock.  However, the court proceeded to grant a substantive order awarding damages to the Respondents represented by what were claimed to be arrear benefits allegedly due to them.  The Applicant contends that this default judgment is, with respect, void and ought to be set aside on that basis.  Moreover, the Applicant has good cause for the setting aside of the default judgment as it has good prospects of success on the merits. 
 
2.4. Therefore in granting substantive relief in an application for directions the Court clearly misdirected itself and rendered an invalid court order which ought to be set aside in these proceedings.  Indeed this point was canvassed in oral arguments in response to the technical objections by the Respondents when it was made clear that even if the objections by the Respondents were upheld the Court could not grant the default judgment in the manner sought by the Respondents for the reason that they could only procure procedural relief and not substantive relief.  Indeed, it is respectfully submitted that had the Court considered this aspect it would not have granted the default judgment as it is clearly void.  On that basis alone the application for rescission ought to succeed. 
 
3. The default judgment was granted on the basis that the opposing affidavit was not properly commissioned and hence there was no valid opposition to the case.  It is therefore common cause that the Applicant had taken measures to oppose the claim by the Respondents and in that opposition had laid a basis for opposing the relief sought.  It was indeed a technical objection which the Applicant argued at the hearing that the Court could condone to allow a hearing of the matter on the merits.   It is indeed not unreasonable for the Applicant to have argued that the Court could condone the same given that the Labour Act actually provides that labour disputes ought not to be disposed of on the basis of technical objections or issues.  The Applicant’s default was therefore not wilful but simply turned on the decision of the Court with respect to a purely technical objection which could be legitimately decided either way.  Moreover, the Applicant has timeously sought the rescission of the judgment in a manner which discloses its bona fides in setting aside the default judgment and good prospects of success on the merits.” 
 
Respondents’ heads of argument countered thus, 
 	“4. 	Failure to explain Default. 
 
 	4.1. 	The Applicant has failed to provide any explanation whatsoever for his default. 
 
 
 
 	4.2. 	There is no attempt to justify: 
 
a. Failure to submit a properly commissioned Founding Affidavit. 
 
b. There is no attempt to purge the default, the Applicant still wants to rely on the defective Founding Affidavit.  The Applicant has once again blown another opportunity to remedy its default.  The result is that there is an application which in terms of the law ought to be predicated upon a founding affidavit but has been reduced to one founded on a mere statement (the fact that the purported founding affidavit has not been commissioned renders it a mere statement). 
 
c. The Applicant did not draw anything from the decision of the court dismissing its opposition. 
 
d. After the previous case there is still no opposition to the application under case number 1161/24.  In the premises the court is squarely in the same position as it was, no opposition. 
 
5. Absence of a bona fide Defence. 
 
5.2. There are no facts placed before the Court showing prospects of success.  Applicant is insisting that the dispute is a dispute of interest when it is clear that it is one of right.  Respondent demonstrated that charactering the dispute as one of interest amounted to mischaracterization.  Further, it was demonstrated that the parties and indeed the court  is not detained by incorrect admissions of law.” 
 
Analysis 
In determining the matter, the Court is guided by the dicta in the case of 
 	Chihwayi vs Atish 2007 (2) ZLR 89 at 94 H 
 	Per Sandura JA 
 “But it is clear in principle and in long standing practice of our courts two essential   elements of ‘sufficient cause’ for rescission of a judgment by default are: 
 
(i) That the party seeking relief must present a reasonable and acceptable explanation for his default; and 
 
(ii) That on the merits such party has a bona fide defence which, prima facie, carries some prospect of success.” 
 
Explanation 
The default in casu was applicant’s failure to file a properly commissioned opposing affidavit.  Applicant’s founding affidavit herein in paragraph 5 acknowledges the defective opposing affidavit.  However it does not explain why such affidavit was filed.  It is content to argue that the document should have been condoned. The argument does not amount to a reasonable explanation for default. 
Merits 
The essence of applicant’s case is that the impugned order granted substantive relief instead of issuing directions.  Essentially it says the order is wrong.  Respondents countered that the order is correct.  It is not for this Court to opine on the merits of its judgment or order.  Incorrect orders are corrected either by appeal to the Supreme court under section 92 F of Act or by variation under section 92 C (1) (c ).  The draft order filed by Applicant does not seek correction of the impugned order. 
 
In any event the quibble about dispute of right or interest is immaterial.  This is because section 93 (7) (b) gives the Court the option to dispose of the matter either as one of interest or right. 
 
Conclusion 
In light of the aforegoing analysis it is concluded that the application ought to be dismissed as devoid of merit. 
   
Wherefore it is ordered that, 
 
 
 
 
 
 
 
The application for rescission of default  judgment be and is hereby dismissed; and 
      
 
    
2. Each party shall bear its own costs. 
  
 
 
 
 
 G MUSARIRI 
J-U-D-G-E 
