IN THE LABOUR COURT OF ZIMBABWE HARARE, 23 FEBRUARY 2024 AND

17 APRIL, 2024

ESTER GAMBAKWE

And

GAIN CASH AND CARRY

Before the Honourable Kachambwa J, Judge;



JUDGMENT NO. LCH177/24 CASE NO. LC/H/596/2023

APPLICANT

RESPONDENT

For the Applicant:
C.
Muhambi
(Commercial
Workers’

Union of Zimbabwe)

For the Respondent:
L. Mavhura (Manager)

KACHAMBWA, J:

Judgment on Point In Limine

The Application

1. This is an application for the reinstatement of an appeal that was “dismissed” by the registrar in terms of subrule (b) of Rule 46 of the Labour Court Rules 2017. At the hearing of the application a preliminary point was raised by the respondent that the applicant could not be represented by the Commercial Workers’ Union because she was a managerial employee. It was further said that she was also not a member of that union anyway as there were no deductions made by the employer towards her membership of the union. The
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respondent referred to subsection (1) of section 23 of the Labour Act as

authority for its assertion.

2. The applicant’s representative opposed the point in limine. His argument was that it was the applicant’s constitutional right to be represented by a trade union of her choice. As for section 23 he said that it referred to workers committees and not trade unions. And as for the membership he said that the applicant paid her dues when she launched the appeal and therefore became a member henceforth. He also said that the trade union constitution allowed her to be a member.

3. The court reserved judgment on the point in limine. This was moreso after reading section 23 which deals with workers committees and section 27 which deals with the formation of trade unions. It appears that there was need to look into the issue more closely.

4. Section 23 (1) of the Act says that;

“(1) Subject to this Act and any other regulations, employees employed by any one employer may appoint or elect a workers committee to represent their interests:

Provided that no managerial employee shall be appointed or elected to a workers committee, nor shall a workers committee represent the interests of a managerial employee, unless such workers committee is composed solely of managerial employees appointed or elected to represent their interests.”

Section 27 of the Act says that;

“27(1) Subject to this Act, any group of employees may form a trade union.”

5. Thus a managerial employee cannot be a member of a workers committee and a workers committee shall not represent a managerial employee’s interests.
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The reasoning behind this is that their interests conflict as the managerial

employee represents the interests of the employer more than the interests of

the lower ranked employee. However the managerial employees are free to

form their own workers committee to represent their interests. When it comes

to formation of a trade union there is no specific disqualification for managerial

employees as such. However one would imagine that the same principles apply.

The interests remain in conflict and therefore managerial employees may not

mix their interests with those of other workers. The managerial employees

should be equally free to form their own trade union. It would be a contradiction

that at the workers committee level they are separated and at trade union level

they join forces.

6. While there is no specific provision prohibiting managerial employees from forming a trade union together with the general employees it is remarkable that section 45 (1)(b) instructs the registrar of trade unions to ensure that:-

“(i) a trade union shall not represent employers;

(ii) an employers organisation shall not represent employees other than managerial employees;

(iii) the constitution of a trade union or employers organisation shall not be inconsistent with this Act.

(iv) …”

One would also be struck by the fact that this provision differs from the previous one of the Labour Relations Act which in paragraph (i) prohibited a trade union from representing managerial employees. But also critical is that managerial employees have specifically been placed under an employer’s organisation. Thus they are catered for though this presents a problem when the employee is now fighting the employer. What a contradiction it is. Whatever the case this effectively takes the managerial employee out of the trade union for the general employees.

3

CASE NO. LC/H/596/2023

7. The registrar is also required to ensure that the constitution of a trade union is not in conflict with the Act. If it takes in managerial employees it would certainly be in conflict with the Act which says that such employees are to be catered for by the employers’ organisation.

8. That the interests of the managerial and general employees are in conflict and that therefore the workers committee is for general workers is made abundantly clear in Gweru Water Workers Committee v City of Gweru SC 25/2015 at page 10 of the cyclostyled judgment. This point is also emphasised in Amos
Ngulube v (1) ZESA (2) Minister of the Public Service, Labour & Social Welfare SC 52/2002.

9. The Constitutional court has also considered this issue of a managerial employee and section 45 of the Act in the case of (1) Farai Katsande (2)

Zimbabwe Banks & Allied Workers Union v Infrastructure Development Bank of Zimbabwe CC 9/2017. In that case the court held that as a managerial employee the employee cannot be a member of the trade union of the general workers. So afortiori this court says that neither may that trade union represent such an employee. This seems to be as clear as can be. There cannot be another interpretation surely.

10. The parties were given an opportunity to file any authorities for their arguments since they had not cited any. Unfortunately they did not. This was rather disappointing particularly for the trade unionist who voiced his ignorance even of the cases that say that a workers committee may not represent a managerial employee. The court takes note of the fact that this particular trade unionist is very vocal and literally refuses to listen to any contra views. This is unfortunate.

11. From the foregoing it appears to this court that whichever way, the trade union for the general workers may not represent managerial employees. Accordingly the point in limine must be upheld.
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It is accordingly ordered that;

1. The point in limine be and is hereby upheld.

2. The present trade union has no locus standi to represent the applicant.

3. This matter shall proceed to be heard at the earliest available date as shall be allocated.

4. Costs shall be in the cause.
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