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CHIKOWERO J:

[1]	This is an appeal from the judgment of the Magistrates Court sitting at Harare convicting the appellants of six counts of robbery as defined in s 126 of the Criminal Law (Codification and Reform) Act [Chapter 9:23] (“the Criminal Law Code”) and one count each of unlawful possession of firearms and ammunition as well as unlawful possession of explosives in contravention of s 4(1) (2) of the firearms Act [Chapter 10:09] and s 3 (1)(2)  of the Explosives Act [Chapter 10:09] respectively.
[2]	The third as does the fourth appellant, also appeals the sentence imposed on him.
[3]	The robbers were charged as courts 3 to 8.  They were, in that order, committed on 26 May 2018 at Plot Number 3 Muvhagazi, Karoi; 13 July 2015at 56 Robson Manyika Avenue, Harare; 25 July 2015 at Zimbabwe Republic Police Minerals and Border Control Soherby, Harare; 31 July, 2015 at Petrotrade Service Station Chinhoyi; 31 July 2015 at Trek Service Station Chinhoyi and on 4 August 2015 Ayshire Mine Road Banket.
[4]	Counts 1 and 2 alleged, respectively, that the appellants unlawfully possessed firearms and ammunitions and also possessed explosives again unlawfully at Crebilly Form in Darwendale on 5 August 2015.
[5]	The first, second, third and fourth appellants were accused persons number one, two, four and eleven respectively.  They were jointly charged with ten others.  Out of the fourteen persons tried, only two were found not guilty and were acquitted.  These were Doubty Mkaradze and Happymore Muchenje.  Thise two were accused number thirteen and fourteen respectively.
[6]	Two issues arise from the appeal against the convictions on the robbery charges.  One is factual.  The other is legal.   As regards the former, the question is whether the evidence justify the conclusion reached a quo namely, that the appellants participated in robbing the six complaints.  As regards the latter, the question is whether the doctrine of common purpose, which the court a quo applied to the facts of the matter, was the law applicable at the material time.  In the event that it was not, we must still determine whether, on our application of the correct law there was sufficient evidence to justify the conviction of the appellants on the robbery charges.
[7]	In respect of the convictions on the charges of unlawful possession of the firearms and ammunition as well as the unlawful possession of the explosives the issue is whether the lower court erred in findings, as a fact, that the appellants possessed the firearms, ammunition and explosives.
[8]	The third and fourth appellants appeal against the sentences raise two issues.  First whether the overall sentence is manifestly harsh and excessive as to induce a sense of shock.  Second, whether the lower court misdirected itself in assessing sentence.
[9]	The doctrine of common purpose was not applicable to the facts of this matter.  The offences were committed in 2015.  The applicable law was the then s 196 of the Criminal Law Code.  It provided as follows:
	“196 Liability of co-perpetrators.
(1) Subject to this section, where- 
(a) Two or more persons knowingly associate with each other with the intention that each or any of them shall commit or be prepared to commit any crime; and 
(b) Any one of the persons referred to in para (a)(“the actual perpetrator “) commits the crime; and 
(c) Any one of the persons referred to in para (a) other than the actual perpetrator (“the co-perpetrator”) is present with the actual perpetrator during the commission of the crime; the conduct of the actual perpetrator shall be deemed also to be the conduct of every co- perpetrator, whether or not the conduct of the co- perpetrator contributed directly in any way to the commission of the crime by the actual perpetrator.”
This is the law applicable at the time the offences were committed.  It is the law which should have been applied in assessing the liability of the appellants instead of the common law doctrine of common purpose.  S 196A of the Criminal Law Code relied upon by the respondent in resting the appeal as it relates to the charges of robbery, is of no application to the circumstances of this matter.  It was inserted in the Criminal Law Code in 2016, and does not have retrospection effect.  See Madzokere and other v The State SC 71/21.
[10]	The above notwithstanding, the issue now is whether, on an application of the correct law there is sufficient evidence to justify the conviction of the appellants on the robbery charges.
[11]	In convicting the appellants the lower court treated the evidence as a whole.  This included an assessment of the credibility of the witnesses produced by the prosecution.  It was clear on which witness it found credible and the reasons thereof.  It rejected the appellants defences that they neither participated nor were associated with the robberies.  Reasons were tendered for so holding.
[12]	Now, the determination of issues of fact is the province of a trial court.  The test for interference was set out in ZINWA vMWOYOUNOTSVA SC 465/13 by ZIYAMBI JA at 16:
“An appellate court will not interfere with factual findings made by a lower court unless those findings were grossly unreasonable in the sense that no reasonable tribunal applying its mind to the same facts would have arrived at the same conclusion; or put otherwise the decision is so outrageous in its defiance of logic that no sensible persons who had applied his mind to the question to be decided could have arrived at it: or that the decision was clean wrong”. 

 See also Hana v National Railways of Zimbabwe 1996(1) ZLR 664(s) at 670.

[12]	There is a presumption that findings of fact made by a trial court are correct.  It is for the appellants to satisfy an appellate court that those findings are wrong.
[13]	We think that the appellants have not succeeded in that regard.
[14]	All the six robberies were committed by an armed group.  In all instances, the group was armed with firearms. In other instances, they robbers also wielded, among other weapons, crow bars and axes.
[15]	There were call records among the robbers, who included the appellants, showing their proximity to the scenes of the crimes at the material time.
[16]	There were toll gate records showing that the presence of the masterminds vehicles in the vicinity of the crimes at the material time.  That person was Tinashe Chikara, the then accused number three.
[17]	The cellphone stolen during the robbery committed at Trek Service Station Chinhoyi on 31 July 2015 was traced, recovered and linked to the first appellant. This led to the arrest of the first appellant who, in turn lured the second appellant.
[18]	When it dawned on him that he had walked straight into a police trap, the second appellant took to his heels.  That bid to evade the long arm of the law was in vain.  The police officer chased and arrested him.
[19]	The second appellant led the police to fourth appellant’s rented residence in Chitungwiza.  The later was arrested just after midnight while hiding under a bed.  Three other members of the gang were arrested sleeping in one room with their shoes on.  Another of their number was arrested while hiding under a couch.
[20]	The lower court was satisfied that the first, second and fourth appellants were arrested in the manner that we have indicated.  It too was satisfied that the other member of the gang, including the one who was shot during the commission of the robbery charged as count 8, were arrested in the hideout that the fourth appellants rented residence had become.  We have carefully perused the record.  We have no basis for disturbing the credibility findings on which these conclusions were predicated.
[21]	The lower court found that the second appellant also led the police officers to Credibly Farm in Norton.  It was satisfied that the second appellant initially cooperated with the police by alerting them that the other members of the group, at Crebilly Farm, was armed and could only be arrested at night.  That is why the police officers raided that hideout at night.  That is also why they arresting details enlisted the support of the canine section.
[22]	 After the police had unleased dogs into the rooms at Crebilly Farm, which then mauled other members of the gang (including the third appellant) all such other gang members were arrested.
[23]	The lower court found that several firearms ammunition and explosives were found in the house at Crebilly Fram.  It was satisfied that the appellants, and those not before us, were in joint but unlawful possession thereof.  It rejected defence evidence to the effect that no explosives were found at that farm.  It concluded that it was false that the police already had the firearms, ammunition and explosives before effecting the arrest at the farm.
[24]	Detective Inspector Mutizirwa was based at the Criminal Investigations Department Ballistics Unit.  He forensically examined the recovered firearm.  His testimony which was not controverted by any other expert evidence, was believed a quo.  His testimony, for the prosecution, was this. The Zimbabwe Republic Police AK 47 rifle, although its serial number, had been erased, had been used in the commission of the robbery charged as count 8.  The Vector Pistol had been used during the commission of the robberies in counts 3,4 and 7.  The Norinco Pistol had been used during the commission of the robberies in counts 3 and 8 while the Lama Pistol stolen during the robbery in count 3 had been used during that robbery, counts 4 and 8.  The AK 47 rifle was stolen during the robbery in count 5. The prosecution through Mutizirwa, produced pictorial images to illustrate the conclusions made by the witness.
[25]	The AK 47 was recovered while hidden in the ceiling of a kitchen at Crebilly Farm.
[26]	The lower court did not err in admitting and treating the firearms, ammunition and explosives as illegally obtained evidence because it paid due regard to the provisions of s 258A of the Criminal Procedure and Evidence Act [Chapter 9:07].  A reading of the judgment a quo is clear in this regard.
[27]	The gang of robbers had split into two after the failed attempt to rob the gold the subject of count 8.  Takafa Vhumbunu, listed as accused 12, had been shot by the armed guard who was escorting the motor vehicle delivering the gold from the mine.  Vhumbunu had been taken to the fourth appellant’s residence to facilitate treatment of the gunshot wounds.  He together with the other members of that group arrested threat, had been ordered by the group mastermind to go back to Bulawayo.  The lower court referred to this group as “the Bulawayo Group”.  Those arrested at Crebilly Farm were referred to as the “Farm Group “. But what matters is this.  All had associated with each other in community the six robberies.  It mattered not that the first and second appellants were arrested in Harare City Centre, the third appellant at Crebilly Farm and the fourth appellant hiding under a bed at his residence in Chitungwiza.  All had either participated in the six robberies or associated themselves with such of their number as had actually perpetrated those it robberies.  The arrest of the first appellant, linked by the recovery of the phone stolen during the commission of the robbery in count 7, set off a chain of events that not only led to the arrest of the second, third and fourth appellants but also the recovery of two firearms stolen during two of the robberies and used, together with other firearm, in the commission of the other robberies.
[28]	As regards counts 1 and 2, we are satisfied that the appellants were correctly convicted of unlawful possession of the firearms ammunition and explosives.  They had built up an “armory” of sorts at Crebilly Farm.  They then drew the weapons there from for purposes of committing the robberies.  They jointly controlled these weapons.  They jointly had the power and intention to control the weapons.  See S v Mpa 2014 (1) ZLR 572 (H).  They did not hold certificates authorship them to possess the firearms, ammunition and explosives.
[29]	The third appellant was sentenced as: follows:
	Count 1: 4 years imprisonment   
	Count 2: 1 1/2     years imprisonment to run concurrently with the sentence in count 1
	Count 3: 10 years imprisonment
	Count 4: 12 years imprisonment 
Count 5: 12 years imprisonment of which 6 years imprisonment was ........concurrently with the sentence in count 4      
Count 6: 8 years imprisonment 
Count 7: 10 years imprisonment 
Count 8: 12 years imprisonment
Of the total 62 years imprisonment 10 years imprisonment was suspended.
[30]	For fourth appellant, similar sentences were imposed save that no portion of the total of 62 years imprisonment was suspended.
[31]	The third and fourth appellants do not take issue with the individual sentences imposed.
[32]	Their contentions are these.  The cumulative sentence of 52 years imprisonment in respect of the one- and 62-years imprisonment in respect of the other is manifestly harsh and excessive as to induce a sense of shock.  To curb the seventy of the total sentences to be served, the lower court should have treated all the counts as one for the purposes of sentence.  The lower court.  Misdirected itself in not paying due regard to the mitigation.
[33]	We deal with these contentions in reverse order.  The mitigating factors were considered.  some chiefly related to the appellants ‘ages and family responsibilities.  It would have been an irregular if the lower court had treated the different offences (counts 1, 2,3-8) as one for the purposes of sentences.  The three distinct offences have different sentencing provision.  Finally, there is nothing shocking in the total sentence received by the third and fourth appellants.  They went on a spree of committing the heinous crime of robbery in aggravating circumstances.  They committed six such crimes.  They were members of a large motorized gang armed with lethal weapons.  At Trek Service Station pulled the trigger on the hapless than once.  Were it not for the fact that the firearm jammed the offence committed would have been murder in the course of a robbery.  In fact, the chance appearance of another motorist that service station served the complainant as one of the robbers was going to fetch another firearm to a finish off the complainant.”  The complainants in count 3 were an elderly couple.  That couple was brutalized. Thrice the robbers missed as they fired at the complainant in count 4.  The fifth complainants was a police officer on guard duties.  He was violently set upon and robbed of a service firearm. They exchanged gunfire with the gunner on gold delivery duties in count eight.  All the robberies were premeditated, carefully planned ruthlessly executed.  The appellants deserved on mercy when it came to the assessment of appropriate sentence. They are a     menace which needed to be ruthlessly dealt with not only to protect innocent members of the public but also to maintain public confidence in the criminal justice system.  The third and fourth appellants, together with other members of the group, had set up an “armory” to store firearms, ammunition and explosives for the purpose of committing robberies.  They are not a defence force.  They are not a police force.  They are not a police force. They are not a prison and correctional service of stockpiling weapons for purposes of committing of robberies, cannot be their conduct not be xolerated in a civilized society ................................................................      
[34]	The statutory penalty for one count of robbery committed in aggravating circumstances is imprisonment for life or any definite term of imprisonment.  The third and fourth appellants were fortunate that the lower court did not have jurisdiction to impose, for each of the six counts of robbery, a sentence higher than it did.
[35]	In the result, IT IS ORDERED THAT the appeal be and is dismissed in its entirety.



CHIKOWERO J: .............................................


ZHOU J: .............................................................  
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