IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO LC/H/247/2023

HARARE 27 JUNE, 2023	CASE NO LC/H/270/23 31 AUGUST 2023


PROPIETOR MACHINGAUTA	APPLICANT



BROWN ENGINEERING	RESPONDENT




Before the Honourable G. Musariri Judge:

For Applicant	Ms N. Matongwana, Unionist For Respondent	Mr T. Kabuya, Attorney


MUSARIRI, J:



Applicant applied to this Court for condonation of a late appeal in terms of Rule 22 of the Labour Court Rules S.I. 150.17. Respondent opposed the application.
The reasons for delay are set out in applicant’s founding affidavit thus,
“6.	The appeal ought to have been filed within 21 days of issuance of the decision of the code of conduct appeals’ committee dated 26 October 2022.
7. The delay is not inordinate considering that I previously made an appeal in time under case No. LC/H.1099/22.
8. The matter was struck off on 16th February 2023 because the application was defective”.
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Applicant then filed the present application.  In his heads of argument (paragraph 18.2) he explained that he approached this Court on 29 March 2023. His matter was not attended to timeously by the registry resulting in him having to refile his papers which were then stamped on the 19th April 2023. Respondent argued that the explanation is not reasonable because it is his fault that he filed a defective appeal. However considering that he was not represented by an attorney applicant could not be expected to know the exact requirements for a valid appeal. In other words I consider his explanation for delay as reasonable.
As regards the merits applicant filed the intended grounds of appeal which read as follows, “Grounds of Appeal
1. The code of conduct appeals committee did not act and give the decision in terms of
S.I. 134 of 2017.

2. The code of conduct appeals committee erred in upholding the decision of a non- existent forum.

3. The code of conduct appeals committee erred in failing to note that the dismissal was not done according to SI 134 of 2017.

4. The code of conduct appeals committee erred in concluding that there were no multiple proceedings.

5. The code of conduct appeals committee erred in concluding that the appellant refused to obey a lawful order.

6. The code of conduct appeals committee erred in failing to consider that the applicant was already punished with an offense which is not yet proven that indeed he committed the offense as alleged.

7. The code of conduct appeals committee failed to consider that the applicant was not assigned any work by respondent.

8. The code of conduct committee erred in concluding that the applicant failed to give reasons for his failure to render his service to the respondent.”

Grounds 1 & 3 are worded in broad general terms which do not clarify the points raised. However an overall reading of other grounds raise an arguable case with regards the findings concerning
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applicant’s defences to the charges. I will not go into further details at this stage for fear of pre- empting the determination of the appeal in due course.
The applicable law in condonation cases was set out in the matter of; Kodzwa v Health Secretary 1999 (1) ZLR 313 (S) where the late SANDURA JA stated, at 315E,
“it is, therefore, well established that the court has a discretion to grant condonation when the principles of justice and fair play demand it; and when the reasons for non-compliance with the rules have been explained by the applicant/appellant to the satisfactions of the court.”
By parity of reasoning, it is concluded that in casu justice and fair play demand that condonation be granted.


Wherefore it is ordered that,



1. The application for condonation be and is hereby granted;



2. Applicant may file his appeal to this court within the next fifteen (15) days; and




3. [bookmark: _GoBack]Each party shall bear its own costs.
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