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MUCHAWA, J:

	At the hearing of this matter it emerged that the registrar had ordered a splitting of two matters into two separate files.

	The matter before me under case LC/H/LRA/186/16 is an application for confirmation of a ruling and order in terms of section 93 (5a) (a) and (b) of the Labour Act [Chapter 28:01].

The other matter under LC/H/APP/870/16 is a counter application for referral or certain constitutional issues to the Constitutional Court in terms of Section 175 (4) of the Constitution of Zimbabwe.  The notice of opposition in the application for confirmation was contained in this counter application file.

The Court proceeded in terms of Rule 27 of the Labour Court Rules and ordered a consolidation of the two matters and that they be heard together with the counter application standing as a point in limine to the application for confirmation.  I reserved my ruling after hearing the parties on this point.  This is it.

The applicant is a Labour Officer who presided over a labour dispute pitting the respondent against 49 former employees (hereinafter referred to as the claimants.

The claimants were employed by the respondent at different times in divers positions. Their contracts of employment were terminated on notice on 14 August 2015 in response to the Supreme Court decision in the matter of Don Nyamande & Anor v Zuva Petroleum SC 43/15.

Based on the provisions of section 18 of the Labour Amendment Act No. 5 of 2015 which provides that every employee whose services were terminated on three months’ notice on or after 17th July 2015, would have the provisions in section 12 of the Act relating to compensation for loss of employment applicable, the claimants made a claim for gratuities and compensation.  The total amount claimed totaled $88 418.96.

The respondent submitted that it was not obliged to pay the claimed amount as it was based on an unconstitutional law relating to retrospective application. It was further averred that the claimants were not entitled to the gratuity claimed as they had been paid a pension.

On the gratuity and pension, the claimants alleged that their gratuity claim related to the period prior to 2010 when the pension had not yet been introduced.

In his ruling and order, the applicant upheld the claimants’ claim and dismissed the respondent’s arguments.

The counter application.

The respondent seeks a referral of the following constitutional issues, to the Supreme Court in terms of Section 175 (4) of the Constitution.

It is submitted that the Act as amended infringes the Declaration of Rights of the respondent.  In particular, section 18 of the Amendment Act which provides as follows,

”Section 12 of the Labour Act [Chapter 28;01] as amended by the Act applies to every employee whose services were terminated on three months’ notice on or after the 17th July 2015.”

This section is said to violate sections 56 (1) and 3 (2) (k) of the Constitution through its retrospectivity.

The respondent also takes issue with section 93 (5) of the Act as amended.  It is submitted that the procedure introduced in section 93 (5a) and (5b) makes the labour officer an interested party by turning him from an adjudicator to a litigant.

This same procedure is said to take away the right of appeal from the losing party.

Ms Mugabe, for the respondent argues that section 93 (5) as amended, infringes sections 169 (1), 68 (1) and 69 (2) of the Constitution.

The applicant submitted that the Labour Amendment Act is presumed valid until a competent court declares it invalid and that he correctly applied the new law.  He pointed to this Court as empowered to determine constitutional issues and refuted claims that he becomes an interested party when he approaches this court as a litigant and that the right of appeal has been taken away.

Reliance is placed on section 46 of the Constitution to argue that this Court has the power to interpret the Constitution,

Ms Mugabe however pointed out that this Court has no authority to strike down a piece of legislation.

The issue before me is not one calling on me to interpret the Constitution.  A request has been made by the respondent for me to refer certain constitutional issues to the Constitutional Court in terms of Section 175 (4|) of the Constitution.

This section provides that where a constitutional matter arises in any proceedings before a court, the person presiding over the matter may, and if so requested by a party to the proceedings, must refer the matter to the Constitutional Court unless the request is considered to be merely frivolous and vexatious.

According to the case of Martin v AG & Anor 1993 (1) 1993 (1) ZLR 153 (S) at 157 C-F, The word “frivolous” connotes a lack of seriousness or a request that is devoid of merit. “Vexatious” means a question put forward to cause annoyance and which is not raised bona fide.

The issues raised are genuine issues on which the Constitutional Court is yet to make a prouncement.

One cannot seriously say that the question whether the law giver’s intention in providing for retrospectivity in section 18 of the Amendment Act is to take away rights such as the respondent’s right to give notice without paying a minimum retrenchment package, is a violation of section 56 (1) as read with section 3 (2) (k) of the Constitution.  These provide for equality before the law and the right to equal protection of the law as well as due respect for vested rights, respectively.

I believe this issue is with merit and has been raised bona fide.

As to the legality of section 93 (5) the issues arising from the new procedure cannot be dismissed as frivolous and vexatious.

I accordingly uphold the counter application and order as follows; 

1. The counter application by the respondent for referral of the Constitutional issues set out in paragraphs 2.1 and 2.2 hereunder is granted.
2.1	Whether or not section 18 of the Labour Amendment Act No 5 of 2015 violates sections 56 (1) and 3 (2) (k) of the Constitution of Zimbabwe, 2013, and should therefore be struck down.
2.2 Whether or not section 93 (5) of the Labour Act, as amended, is in contravention of sections 68 (1), (2) and 169 (1) of the Constitution of Zimbabwe 2013.
3.	The application in the main be and is hereby stayed pending the decision of    the Constitutional Court.
 

Lunga Gonese Attorneys, respondent’s legal practitioners 
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