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IN THE LABOUR COURT OF ZIMBABWE	            JUDGMENT NO LC/H/64/2023

HARARE, 30 JANUARY  2023 &                                                   CASE NO LC/H/06/21
28 FEBRUARY   2023
                                                                                                                                                                                                                                                                                                                                                                                                                                                    	  			 			
	
ZIMBABWE REVENUE AUTHORITY		                            APPELLANT 


		


MISHECK CHATURUKA			                                       RESPONDENT


Before the Honourable G Musariri, Judge:

For Appellant     - Mr TL. Marange, Officer	

For Respondent   - Mr A. Mugwanju,Unionist


MUSARIRI, J:

On the 11th December 2020 at Harare, Labour Officer L. Nhandara issued a ruling which ordered appellant (employer) to reinstate respondent (employee) without loss of salary and benefits.  Appellant then appealed the ruling to this Court.  Respondent opposed the appeal.

The grounds of appeal were four-folds as follows,
             “1. The Labour Officer erred and misdirected himself in finding that appellant wrongly     
                     charged the respondent with a Category D offence.

              2. The Labour Officer erred and misdirected himself in finding that the appellant was not 
                   grossly negligent in the exercise of his duties.

              3. The Labour Officer erred and misdirected himself in finding that the appellant conceded    
                 that the Respondent was not supposed to (sic) documentary checks as part of his duties  
                  when no such concession was made.

             4. The Labour Officer erred and misdirected himself in finding that the respondents was 
                  never trained to conduct checks on documents.”

The matter turns on ground number 3 (three).  The Officer noted that the employer conceded that documentary checks were not part of the employee’s duties.  The employer denied making such concession.  Both parties submitted written submissions to the Officer.  I quote the employer’s submissions on the critical point

                   “17. The Bonds letter presented to him quoted Bill of Entry S3237 of 2015 instead of BE
                           S3237 OF 2018.

                    18. He did not check the Bonds write- off letter attached by client in ASYCUDA system to 
                          see if it confirmed that the goods had been authorised for write off.

                  19. He was supposed to peruse the attached Bonds letter to confirm if it authorised the
                        write off of BE 3237 of 2018”

These submissions show that the employer’s position before the Officer was that the employee was required to do documentary checks.  The crux of the charge against the employee was that he failed to do the said checks.  There is no other document on record which speaks to the alleged concession by the employer.  On that basis this Court cannot accept the say-so of the Officer in the face of submissions to the contrary made to him.

The rationale of the Officer’s ruling hinged on the alleged concession thus,

                “I concur with the respondent that it was not the respondent’s duty to conduct 
                   documentary check and it was not part of the process at the respondent station.
                   It is my view that the respondent did his duties and cannot conclude the whole process
                   on his own.  The procedure CEP 0001 does not speak of documentary check and the 
                   Labour Officer did not see any other laid down procedures that was disregarded by the 
                  respondent, if there was no clear procedure on how the job was to be performed, I am of 
                  the view that there was nothing that respondent could have disregarded.”

It is clear that once the alleged concession is discounted, the Officer’s ruling becomes suspect.

An investigation report dated 8th May 2019 is filed of record.  It made the following observations.

               “5,6 In his record of interview to Loss Control in item 14 and 15 Chaturuka submitted that 
                       before waiving an officer peruses documents; if there is a Bonds letter for writ-offs, 
                       PEs are not done.  Secondly in his memo statement dated 01/02/2019 (Annexure 2),
                       he wrote that the received a request to waive since it was a write-off entry; and a write-
                      off authorization from Bonds office was attached.  As such he was supposed to peruse 
                      the documents to BE c148 of 22/01/19.

               5.7  It follows therefore that Chaturuka did not check the adequacy of the Bonds letter.
                      According to his memo to me on 03 April 2019, he wrote that his decision was guided
                      by the CPC only.
            5.8 Had he gone further to check the adequacy of the attached Bonds letter, he should have
                  seen that the BE quoted in box 18 was not the one authorised for write- off.”

The report properly considered and discounted the employee’s alibi.  His own story was that client requested waiver of physical examination on the basis of write-off from Bonds office.  If he had checked the documents he would have seen that the write-off did not apply to the goods in question.  Yet he proceeded to waive physical examination resulting in significant prejudice to the employer.  The Court is satisfied from the documents on record that the offence of gross negligence was proved.
The parties did not address the Court on the appropriate penalty for the offence.  In the notice of appeal the employer prayed that this Court should impose the penalty dismissal.  However during oral submissions the employer’s representative prayed that the parties be recalled to make submissions on penalty.  I consider it as prudent that the employer should have the first bite of cherry on penalty.



Wherefore it is ordered that,
                                

1. The appeal be and is hereby allowed;

2. The Labour Officer’s determination dated 11th December 2020 is set aside; and

3. [bookmark: _GoBack]The matter is remitted to respondent’s highest disciplinary body for the determination of an appropriate penalty for respondent’s act of misconduct within the next 60 (sixty) days.
 


                                                             G MUSARIRI
J-U-D-G-E










