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Ms S. Chihombe, for the respondent.



MAKWANDE J.

[1] This is an appeal made in terms of s 98 (10) Of the Labour Act [Chapter 28:01] (hereinafter “the Act”), against the whole arbitral award handed down on the 16th of December 2025 in favour of the respondent. The appellant seeks the setting

aside of the determination by the arbitrator in which he held that the respondent was unlawfully dismissed and ordered her reinstatement.


[2] Having considered the facts placed before me and the applicable law, I am satisfied that the appeal is devoid of merit and ought to fail. The reasons for this conclusion are set out hereunder.


FACTUAL BACKGROUND

[3] The appellant, who operates a cake business, engaged the respondent under a verbal agreement to sell cakes at his shop. On 09 September 2025, the appellant dismissed the respondent on the basis that she failed to report for duty for two consecutive days without authority.

[4] Following her dismissal, the respondent sought recourse alleging underpayment of wages and unfair dismissal. The matter was subsequently placed before an arbitrator for compulsory arbitration in terms of s 93 (5) (c) of the Act. Before the arbitrator, the appellant raised a point that he was not a legal persona as his entity was not registered as a company. Also, he alleged that the agreement between them was that the claimant would sell his cakes as well as her wares. There was no fixed salary she would be paid on commission based on the number of cakes sold. These claims were disputed by the respondent who claimed that she was earning USD$80 salary. She further alleged that she was unlawfully dismissed after being off sick from 5 September 2025 to 9 September 2025.

[5] After hearing the parties, the arbitrator issued an award in favour of the respondent. The arbitrator held that, although the appellant was not registered in terms of the Companies Act, he nevertheless presented himself to the transacting public as “the Cake Family”. The arbitrator found that the appellants shop licence issued  by  theMunicipality  clearly  represented  his  entity  as  “Elisha

Rukanzakanza T/A The Cake Family”. Accordingly, the arbitrator held that the claim had been properly instituted.


[6] On the merits, the arbitrator found that the respondent was employed by the appellant as a commission worker. He further held that the dismissal had been effected verbally and without adherence to due process, rendering it both procedurally and substantively unfair. Consequently, the arbitrator ordered that the respondent be reinstated without loss of salary or benefits.

[7] In relation to the respondent’s claim for underpayment of wages, the arbitrator held that, although the respondent alleged that she was being paid below the minimum wage, her occupational grade was unclear and insufficient evidence had been produced to support the claim. The arbitrator observed that the burden of proof rested upon the respondent and, in the absence of adequate proof, he was unable to determine the matter in her favour. The claim for underpayment of wages was therefore dismissed.

[8] Aggrieved by the arbitral award, the appellant noted an appeal based on following grounds of appeal.
“

1. The Honourable Arbitrator misdirected himself by dismissing appellant's point in limine by concluding that The Cake Family was a legal persona despite it not being incorporated in terms of the law, which misdirection amounts to an err in law.

2. The Honourable Arbitrator further misdirected himself, which misdirection amounts to an err in law, by concluding that the respondent was unlawfully dismissed and ordering reinstatement without salary and benefits, despite that, the respondent was an independent contractor, who managed and controlled her own work including selling her own wares.”

[9] Consequently, the appellant sought the setting aside of the arbitral award and the dismissal of the respondent’s claim with costs.


PARTIES SUBMISSIONS



APPELLANT

[10] The appellant submitted that the arbitrator fundamentally erred in issuing an award against “The Cake Family,” which it argued is not a juristic person. It was argued that the entity is neither incorporated under the Companies and Other Business Entities Act nor recognised at common law as having legal personality. The appellant contended that a vending licence does not confer corporate status, nor does it create a legal persona capable of suing or being sued. Accordingly, it was argued that the proceedings were a nullity ab initio, as they were instituted against a non-existent entity. The appellant further submitted that, where an entity lacks legal personality, proceedings ought to be directed against the natural persons behind the business, failing which the proceedings are fatally defective.

[11] The appellant further argued that the arbitrator erred in finding that an employment relationship existed between the parties. It was submitted that the respondent was merely engaged as a commission-based worker, and not as an employee within the meaning of the Labour Act. The appellant contended that the arbitrator failed to properly interrogate the nature of the working arrangement, including the absence of a formal contract, the degree control exercised, and other indicia of employment. It was therefore argued that the conclusion that the respondent was an employee was unsupported by the evidence.

[12] The appellant also submitted that the arbitrator erred in concluding that the respondent was unlawfully dismissed. It was argued that the respondent voluntarily absented herself from work and did not report for duty without proper justification. The appellant rejected the claim that the respondent was on approved sick leave, contending that there was insufficient evidence to support such an assertion. Consequently, the appellant argued that the arbitrator’s finding of unfair dismissal was grossly unreasonable and unsupported by the facts.

RESPONDENT
[13] In response to the issue of legal personality, the respondent argued that the appellant was properly cited under its trading name, being the name under which it conducted business. It was submitted that the law recognises that business entities may sue or be sued under the names by which they hold themselves out to the public. The respondent contended that the appellant could not evade liability by relying on the failure to formalise its business structure. Furthermore, it was argued that, even in the absence of formal incorporation, the individual or individual(s) operating under the trading name remained liable, and the proceedings were therefore not a nullity.

[14] The respondent maintained that she was indeed an employee within the meaning of the Labour Act. It was submitted that she rendered services for the appellant in exchange for remuneration, thereby satisfying the statutory definition of employment. The respondent argued that the mere fact that she was renumerated on a commission basis did not negate the existence of an employment relationship, particularly where the factual circumstances demonstrated control, integration, and economic dependence.


[15] The respondent further submitted that the arbitrator correctly found that she had been unlawfully dismissed. It was argued that she had proceeded on approved sick leave, and that her absence from work was therefore justified. The

respondent contended that the appellant’s allegation that she absconded duty was without merit and unsupported by evidence. It was further submitted that the arbitrator’s finding was reasonable, lawful, and consistent with the evidence placed before him.

[16] The respondent accordingly prayed that the appeal be dismissed with costs, and that the arbitral award be upheld.


ANALYSIS

[17] I now turn to determine the issues raised in this appeal.

Whether the existence of a vending licence is sufficient to confer corporate
status upon the entity known as “The Cake Family.



[18] It is trite that the law does not elevate form over substance in matters of citation. The central inquiry is whether the party cited is sufficiently identified so as to enable the Court to determine the true litigant and to ensure that any judgment granted will be effective. “The Cake Family” is not a registered corporate entity under the Companies and Other Business Entities Act [Chapter 24:31], and a vending licence issued by a municipal authority does not, in law, confer corporate personality. It therefore follows that the entity lacks separate juristic personality. However, that does not dispose of the matter.

[19] The courts have consistently recognised that proceedings instituted against a party in its trading or business name are not necessarily a nullity, provided that the entity behind that name is identifiable. In such circumstances, the trading name serves as a descriptor of the litigant, and any defect in citation is one of form rather than substance, capable of correction where necessary.

[20] A trading name, though not a juristic person in the strict sense, is the name under which a natural person or group of persons conducts business. Where a party holds itself out to the public under such a name, engages in commercial activity, and transacts with third parties in that name, it cannot thereafter deny its amenability to suit under the same designation. To hold otherwise would permit parties to evade legal responsibility through the mere use of informal or unregistered business structures, a result that would be inimical to the interests of justice.

[21] The evidence before the Court establishes that “The Cake Family” was the trading name under which the appellant conducted business. The respondent was engaged, remunerated, and managed under that very name. In those circumstances, the citation of the appellant in its trading name occasioned neither prejudice nor uncertainty as to the identity of the true litigant. In Gloar Design Team v Zimbabwe National Road Authority (ZINARA) HH 319/14,the court held that;

“a party or person carrying on business in a name or style other than his own name may sue or be sued in that name or style as if it were an association”


[22] Accordingly, a party operating under a trade name may properly be sued in that name, with liability attaching to the individual or individuals behind the business. The law, being concerned with substance rather than form, will not permit the evasion of legal responsibility on the basis of informal business nomenclature.

Whether or not there was an employer- employee relationship


[23] The determination of whether an employer–employee relationship existed between the parties must be resolved not by the labels adopted by the parties, but by a careful examination of the substance of the relationship. It is now settled that the Court must look beyond the description of the arrangement and consider the real nature of the engagement, having regard to the totality of the evidence.

[24] It is common cause that the respondent was engaged by the appellant as a shop salesperson from 16 May 2025 to 09 September 2025. Although the contract of employment was not reduced to writing, section 12 (1) of the Act clearly provides that;
“Every person who is employed by or working for any other person and receiving or entitled to receive any remuneration in respect of such employment or work shall be deemed to be under a contract of employment with that other person, whether such contract is reduced to writing or not.”
[25] The statutory definition is deliberately broad and is designed to capture relationships which, though informal or loosely structured, nevertheless bear the hallmarks of employment. In casu, the evidence establishes that the respondent rendered services for the appellant on a continuous basis and received remuneration in return. The fact that such remuneration was calculated on a commission basis does not, without more, negate the existence of a contract of employment. Commission-based remuneration is not inconsistent with employment; it is merely a method of calculating wages.

[26] Furthermore, the respondent’s work was performed within the operational structure of the appellant’s business, and she was subject to the direction and control of the appellant in the execution of her duties. A useful definition of

“control” was provided by Joubes JA in Smit v Workmen's Compensation Commissioner 1979 (1) SA 51 (A) where the court stated that:
“… it includes inter alia the right of an employer to decide what work is to be done by the employee, the manner in which it is to be done by him, the means to be employed by him in doing it, the time when and the place where it is to be done by him … Supervision implies the right of the employer to inspect and direct the work being done by the employee ( see Jonathan M․ Silke’s “The Law of Agency in South Africa”, 3rd ed․)”․
[27] The indicia of control, integration, and economic dependence are all present in this matter. The respondent did not operate an independent business of her own, but rather formed part of the appellant’s enterprise.

[28] The appellant’s contention that the respondent was not an employee, but merely a commission agent, is not borne out by the facts. Such characterisation appears to be an attempt to avoid the statutory obligations attendant upon an employment relationship. The Court cannot countenance an arrangement where form is used to disguise the true nature of the relationship.


[29] Having regard to the totality of the evidence, I am satisfied that the respondent was indeed an employee within the meaning of the Labour Act, and that an employer–employee relationship existed between the parties.


Whether or not the respondent was unlawfully dismissed


[30] The issue of whether the respondent was unlawfully dismissed must be determined against the framework of the Labour Act [Chapter 28:01], which governs both the substantive and procedural fairness of termination of employment. It is trite that once an employment relationship is established, the employer bears the obligation to demonstrate that any termination thereof was

effected in accordance with the law. A fair dismissal must therefore be both substantively and procedurally fair.


[31] Section 12B of the Act provides that an employee has the right not to be unfairly dismissed, and that dismissal must be in accordance with an employment code or the model code. Procedural fairness, requires, inter alia, that an employee be afforded the opportunity to be heard before dismissal, whilst substantive fairness requires a valid reason linked to the employee’s conduct or capacity. It follows that summary termination without a disciplinary process or hearing is prima facie unlawful.

[32] In the present matter, the appellant contended that the respondent voluntarily absented herself from work and thereby repudiated the contract of employment. The respondent, on the other hand, maintained that she was on approved sick leave, and that her absence was both justified and communicated to the appellant. The determination of this issue turns upon the credibility of these competing versions and the extent to which they are supported by the evidence. The record reflects that the respondent’s absence from duty was not sudden or unexplained but was allegedly occasioned by illness and sanctioned by the appellant. Significantly, the appellant did not place before the arbitrator cogent evidence rebutting the assertion that the leave had been authorised, nor did the appellant demonstrate that any disciplinary process had been instituted in respect of the alleged absenteeism.


[33] Even assuming, arguendo, that the respondent’s absence was irregular, the law requires that an employer confronted with such conduct must proceed in accordance with a lawful disciplinary process and afford the employee an opportunity to be heard. Summary termination, in the absence of compliance with due process, is prima facie unlawful. Further, the National Employment Code of Conduct, 2006 provides that only absence from work for a period of five

or more working days without leave or reasonable cause in a year constitutes serious misconduct.

[34] In casu, the respondent was absent for less than 5 days and there is no evidence that the appellant initiated or conducted any disciplinary proceedings in accordance with an employment code or the provisions of the Act. The termination appears to have been effected unilaterally, without adherence to the principles of natural justice. Such conduct offends both procedural fairness and the statutory protections afforded to employees.


[35] In the circumstances, I am satisfied that the appellant failed to discharge the onus of proving that the termination of the respondent’s employment was lawful. The arbitrator’s finding that the respondent was unlawfully dismissed is supported by both the facts and the applicable law.


DISPOSITION


[36] The grounds of appeal advanced by the appellant are devoid of merit. It does not necessarily follow that only registered corporates may be sued in terms of the Labour laws. Whilst a vending licence does not, in law, confer corporate personality, an entity may properly be sued under the trading name through which an identifiable party conducts business. The defect complained of is one of misdescription rather than non-existence and does not vitiate the proceedings.

[37] The evidence presented confirms the existence of an employment relationship between the parties. Consequently, any dismissal of the respondent was required to comply with the applicable provisions of the Labour Act and the relevant employment code. The arbitrator was therefore correct in his findings, and his award cannot be interfered with by this Court.

Accordingly, it is ordered as follows:

1. The appeal be and is hereby dismissed.
2. There shall be no order for costs.







[bookmark: _GoBack]Mr E. Rukanzakanza, representing the Cake Family.
Saunyama, Dondo Legal Practitioners, respondent’s legal practitioners.
…………………………………………………….
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