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IN THE LABOUR COURT OF ZIMBABWE	         	JUDGMENT NO LC/H//2026

HARARE, 20 MAY. 2026	                             	            CASE NO LC/H/200/2026
                            
                                                                                                                                                                                                                                                                                                                                                                                                                                                    	  			 			
	
LUCKY CHAKARAYA					APPLICANT 









MUNICIPALITY OF CHEGUTU				RESPONDENT







Before the Honourable G. Musariri Judge:


For Applicant			- D. Chiromo, Attorney

For Respondent		- T. L. Mazadza, Attorney


MUSARIRI, J:
Applicant applied to this Court for condonation of a belated application for rescission of judgment.  The application did not state the provision in terms of which it was made.  Respondent opposed the application.

The pertinent part of the applicant’s founding affidavit stated that,
“3.	This an application for condonation for late filing of an application for rescission of default judgment.  This follows a default judgment that was granted by this honourable court on the 24th of August 2024 without my knowledge as I shall demonstrate below.


4.	I was employed by the Respondent for 27 years until I resigned in July 2023.  The Respondent did not pay my full terminal benefits and I instituted proceeding for recovery of the same.

5.	On the 1st of January 2024 an arbitral award was awarded in my favour by the Honourable Arbitrator Mugabe F.  A copy of the arbitral award is attached hereto marked as Annexure A.

6.	After the award was granted, I approached the Respondent to pay my dues in terms of the arbitral award and the Respondent indicated that it did not have enough money in its coffers to pay off my dues.  As my former employer I understood the Respondent which promised it would settle the award when funds become available.

7. 	In good faith, I waited and kept following up with the Respondent until early November 2025 when I gave a final demand to the Respondent and that is when Respondent’s Human Resources Manager indicated that the Respondent had filed an appeal in this honourable court which appeal had been  allowed.

8.	Shocked and in disbelief I then made a court request on the IECMS system to be joined to the case in question.  I must indicate that at this point I was self-acting and I faced serious challenges to get access to the case.  I later engaged my current legal practitioners who were then linked to the case in question.

9.	Upon being linked to the case on or around 14 December 2023 my legal practitioner     discovered that the Respondent had indeed filed Notice of Appeal on 20 August 2024.  For completeness a copy of this Notice of Appeal is attached hereto marked as Annexture B.

12.	I vehemently deny that I was served with any Notice of Appeal by the Respondents either through my legal practitioners or personally, ….

14.	I submit that I have high prospect of success in the appeal as the decision of the arbitrator was correct both in law and fact.  In particular the honourable arbitrator rightfully held that I was entitled to gratuity as per the Respondent’s proposed exit package which was tendered into evidence without any dispute.

15.	The said proposed exit package did not give any discretion to the Respondent on payment of gratuity as every employee who left employment after a certain period of time was entitled to gratuity.  The Respondent’s argument that I did not qualify for gratuity because I had allegedly stolen some pipes does not hold any water because I had resigned without having been tried and found guilty (or liable) of any wrongdoing.”

The Respondent’s opposing affidavit pushed back as follows,

“7.1.	……The Applicant is not being candid with this Honourable Court.  At the relevant time, the Applicant was represented by Thomas Nelson Attorneys, as evidenced by Annexture A.  The Applicant filed the application for registration of the arbitral award through those legal practitioners and therefore cannot now disown them and aver that they have never acted on his behalf in any matter.

7.2.	To demonstrate that the Applicant was indeed represented by Thomas Nelson Attorneys, the application for registration of the arbitral award was filed through them on 24 July 2024, and the Respondent’s Notice of Appeal and filed and served upon Applicant’s said legal practitioners on 20 august 2024, at a time when the Magistrates Court proceedings were still pending and Thomas Nelson Attorneys were actively acting on behalf of the Applicant.  No communication was ever received from Thomas Nelson Attorneys indicating that they had ceased acting for the Applicant.

7.3.	The Applicant was also personally served at Number 1 Queen Street, Civic Center, Chegutu which was his address for service at that material time.  He cannot therefore barely deny knowledge of such address.  The Applicant was therefore properly served and his attempt to deny such service is disingenuous.

10.2.	In any event, the Applicant does not have any prospects of success in the appeal.  The reason why the Applicant was not paid gratuity is that his resignation was tendered to counter disciplinary proceedings which were about to be instituted against him.  The resignation was therefore made in bad faith.  

10.3.	I am reliably advised that gratuity is a pecuniary benefit granted in recognition of an employee’s good and faithful service, usually paid as a lump sum or in instalments.

10.4.	In the present case, the Applicant left employment in circumstances inconsistent with good faith and integrity.  He resigned to evade disciplinary proceedings arising from allegations relating to theft of council pipes.

10.5.	An employee who resigns in such circumstances will not be entitled to gratuity.  The Arbitrator therefore erred both in law and on the facts in awarding gratuity to the Applicant.  Accordingly, the Applicant’s position in the appeal is devoid of merit.’

Analysis
Delay
The default judgment sought to be rescinded was granted by this Court on 24th August 2024.  In terms of rule 40 of the Labour Court Rules, 2017 an application for rescission must be made “within twenty-one days from the date after the party has had knowledge of the determination, order or judgment:.” According to his founding affidavit, applicant was informed of the default judgment by Respondent’s HR Manager in early November 2025.  However he only approached this Court on 23 February 2026 which is three months out of time.

Explanation
Applicant stated he consulted attorneys who on 14 December 2024 found that indeed respondent appealed the arbitral award in his favour to this Court.  However neither the attorney nor applicant explained what happened between mid December 2024 and end February 2026 a period of 21/2 months.
Merits
Applicant is required to show that the intended application for rescission has reasonable prospect/s of success.  However applicant’s bigger hurdle is the procedural basis of the present application.  Applicant himself did not state the statutory basis upon which the application is premised.  Precedent makes it clear that the omission has fatal consequences.
	
See NRZ V ZRAU 2005 (1) ZLR 341 (S)
	Per Ziyambi JA at 347A

“Thus before an application can be entertained by the Labour Court, it must be satisfied that such an application is an application “terms of this (Labour) Act or any other enactment.”  This necessarily means that the Act or other enactment must specifically provide for applications to the Labour Court, of the type that the applicant seeks to bring:…”

This Court’s Rules provide for condonation under rule 22.  The rule provides that

“22(1)	A party wishing to apply for condonation of the late noting of an appeal or review shall do so in Form LC1.”

The condonation relates to belated appeals and reviews only.  It does not cover rescissions.  The position is buttressed by the expressio unius est exclusio alterius canon of statutory interpretation.  In other words the express mention of appeals and reviews necessarily excludes rescissions.

Conclusion
The aforegoing analysis shows that the Labour Court Rules, 2017 do not provide for condonation of a belated application for rescission of judgment.  Therefore the present application ought to be struck off as incompetent.












.Wherefore it is ordered that,







1. The application for condonation of a belated application for rescission of judgment be and is hereby struck off as incompetent; and









2. Each party shall bear its own costs.







 G MUSARIRI
J-U-D-G-E
