8
                                                          	                                                                                                      HMT 83-19
                                                                                                                                                                  CRB 41/19

THE STATE
versus
PHENIAS MHLANGA
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2. Dr Sana


M Musarurwa, for the State
M Mareanadzo, for the Accused


MWAYERA J: The accused pleaded not guilty to a charge of murder as defined in s 47 (1) of the Criminal Law (Codification and Reform) Act [Chapter 9:23]. The brief allegations are that on the 18 March 2019 and at Guyo Village, Chief Musikavanhu, Chipinge, the accused unlawfully caused the death of Hondo Ndlovu by stabbing him with an okapi knife on the centre of the chest intending to kill him or realising that there was a real risk or possibility that his conduct might cause death and despite the risk or possibility he persisted with his conduct resulting in severe injuries from which the said Hondo Ndlovu died. 
The deceased died at the scene and his remains were later ferried to St Peter’s Hospital where a post mortem was carried out by Dr Stephen Mbiri who concluded that cause of death was haemorrhagic shock due to severe penetrating chest trauma and aortic and lung perforation. The accused in his defence outline denied intentionally killing the deceased. He stated that the deceased was the one armed with an okapi knife and that accused disarmed him in a fight. The accused further stated that as deceased tried to grab his throat in a bid to wade off the deceased’s attack the accused accidentally stabbed the deceased on the chest. The accused raised the defence of self and stated that if he was viewed as having exceeded the limits then he should be convicted of culpable homicide on the basis that as a reasonable man he ought to have foreseen the death of the deceased.
The court is to decide on whether or not when the accused stabbed the deceased he had the requisite intention. The offence the accused is facing requires both the unlawful act and the intention. That the act of stabbing deceased occasioned injuries which resulted in death is common cause. What has to be considered from evidence and circumstances of the stabbing is whether or not the relevant intention to commit the crime existed. The Supreme Court and this court has defined actual intention and legal intention in clear and unambiguous terms. Where actual intention exists it must be apparent that the perpetrator set out with a desire to kill and proceeded to kill or that the perpetrator while pursuing another objective with foresight of the death of the victim as substantially certain proceeds regardless. In this scenario, the recklessness as to the outcome and proceeding with conduct in circumstances were it is substantially certain death will occur establishes intention. See S v Mukukuzi and Another HH 577/17 and S v Mungwanda 2002 (1) ZLR 574, in the Mugwanda case, CHIDYAUSIKU CJ as he then was ably set out the basis for determining the mens rea of an accused in murder cases when he stated as follows at page 58 D-F:
“….it follows that for a trial court to return a verdict of murder with actual intent it must be satisfied beyond reasonable doubt that:-
1. Either the accused desired to bring about the death of his victim and succeeded in completing his purpose, or
2. While pursuing another objective foresees the death of his victim as a substantially certain result of that activity and proceeds regardless.”

In this case it is common cause that the accused stabbed the deceased in the chest using an okapi knife tendered as on exh 5 before the court. The court is to assess all the evidence adduced and consider whether or not the defence of self-raised by the accused can be sustained in the circumstances. The State with consent of defence produced the post mortem report exh 1, confirmed warned and cautioned statement exh 2, sketch plan exh 3, certificate of weight exh 4 and an okapi knife exh 5. The State further relied on evidence of 10 witnesses while the accused was the only witness in the defence case.
Clara Muyambo’s evidence was basically to the effect that on the fateful day she was selling traditionally brewed beer at her homestead. The accused, deceased and friends were among the patrons. At around 1730 hours the accused left before paying for the beer he drank and this propelled the witness to pursue him whilst in the company of the accused’s colleagues namely Nhamo Mafadze, Isaac Sigauke, Johnson Mlambo and the now deceased. According to the witness the now deceased was carrying a one litre plastic container of beer. The witness did not go further than 100 metres following the accused. She made a u-turn and returned to her home and she later learnt of the passing on of the deceased. The witness’s evidence was not contentious as it was on peripheral aspects. She gave evidence in a satisfactory manner.
The second witness Nhamo Mafadze confirmed that they were drinking beer with others together with accused and deceased. He corroborated Clara Muyambo’s evidence that at around 1730 hours accused left without paying for the beer he drank and that Clara pursued but gave up after about 100 metres. The witness together with other colleagues and deceased caught up with the accused, after about 500 metres. It was then that accused snatched a 1 litre container of beer from the deceased and walked fast with the container. The deceased pursued and caught up with accused after about 50 metres and at that stage the accused stabbed the deceased once on the chest with an okapi knife. The deceased fell down injured and bleeding. He died on the spot. The witness in the company of other villagers guarded the body of the deceased. The witness also made indications to the police. It was clear from the witness’s account that accused had forcefully taken the deceased’s beer and was reluctant to return the beer to him. This prompted the deceased to pursue demanding his beer and the accused then stabbed him. The witness and the others also followed behind. Although this incident happened at a sloppy ground the witness was not very far about 50 metres away such that when accused called out he had been stabbed the witness and others rushed to the scene and found deceased still standing holding his chest while accused was standing facing him about a metre away. The witness told the court that there was no wrestling for the knife because if it had happened he could have witnessed that. He gave evidence well.
Isaac Sigauke who was also in the company of accused and deceased testified. His evidence was essentially corroborative of the second State witness’s evidence. The accused grabbed and snatched the deceased’s beer and that is when deceased pursued for his beer. The accused stabbed him with an okapi knife following which deceased died on the spot as he bled profusely from the stab wound. The witness also confirmed that there was no wrestling between the accused and deceased. The fracas was simply over deceased’s beer which the accused had taken. When the deceased demanded his beer back accused stabbed him. We found nothing to criticise about the manner the witness testified. We accepted his evidence.
Johnson Mlambo similarly gave evidence which tallied with that of the other witnesses. He was also colleagues of both accused and deceased. The witness’s evidence and narration of events was beyond reproach. He was consistent and firm in narration of events of the day in question even under cross examination his evidence remained intact. The witness just like others in his company could see accused having an altercation with deceased over deceased’s beer which accused had snatched. Both accused and deceased were standing when the deceased cried after accused had stabbed him and he fell to the ground. The witness was firm and he stood his ground that he never observed the accused and deceased wrestling prior to the stabbing. We found no reason why the witness would mislead the court as both accused and deceased were his friends. The rest of the State witnesses’ evidence was formerly admitted as it appears on the summary of the State case in terms of s 314 of the Criminal Procedure and Evidence Act [Chapter 9:07].
Violent Fanisa Ndlovu the mother of the deceased attended the scene after the event and she observed the body of her son in a pool of blood as he lay on the ground on his back. The evidence was formerly admitted and so was the evidence of Jim Ncube who ferried the body of the deceased to St Peters Mission Hospital. The Doctor Stephen Mbiri’s evidence was also formerly admitted. The doctor observed a 6 x 10cm deep stab wound on the chest and he compiled the post mortem report tendered as an exhibit in court. The evidence of the investigating officers and witnessing detail Cosmas Zivengwa and Lameck Chagwesha respectively was also not contentious and it was formerly admitted. The investigating officer’s evidence is a narration of how he carried out investigations, recorded statements inclusive of accused’s confirmed and warned statement. He also recorded indications culminating in drawing a sketch plan. The Zimpost officer Washington Mhlabana measured and weighed the okapi knife recording the weight of 99 grammes and 23cm. 
The accused in turn insisted that he was acting in self-defence having been attacked by the deceased. The accused gave an account that he wrestled on the ground with the deceased who was armed with an okapi knife. According to the accused, the deceased throttled him while the accused was on the ground and because at that stage the accused had wrestled the knife from the deceased he stabbed the deceased in a bid to wade off the attack. The accused departed materially from his version in his confirmed warned and cautioned statement exh 2. In that statement the accused on being questioned by the police responded as follows “I do admit to the allegations that I murdered the now deceased. I stabbed the now deceased with an okapi knife once on the centre chest because he was chasing and assaulting me with fists.”(my emphasis). There was no indication that the knife was at some stage in the deceased’s possession. That such crucial aspect was left out and mentioned in the defence outline and in evidence in chief creates doubt and falsehoods on accused’s version. Upon considering the accused’s version on how the deceased produced the knife and how they wrestled over the knife the assertion that the deceased was in possession of a knife appeared to have been raised to fortify self defence. It appears to have been raised as an afterthought so as to justify the nature of attack. We say so because the accused’s account of how the two grappled, wrestled and accused ended up stabbing the deceased to full length of the okapi knife blade is not only fictitious but false and improbable.
The accused in his evidence created the impression that he was lying down facing upwards with the deceased mounting on him when he in self defence stabbed the deceased causing 10cm deep and 6cm laceration. The okapi knife as seen and produced in court is sharp, pointed with the widest part of the blade measuring 2cm. For a wound of 10cm depth and 6cm circumference to be inflicted severe force had to be exerted. The posture of the accused on the ground with deceased on top throttling the accused gives no room for the type of stab wound middle chest with perforative impact so severe as to piece the aorta and pulmonary vessels. The lung perforation can certainly not have been occasioned by the scratching at a slant angle as demonstrated by the accused when he sought to emphasise that he stabbed deceased while he was lying on the ground acting in self defence.
During cross examination by the State counsel the accused did not farewell as he prevaricated and oscillated from one version to the other. He shifted from saying he stabbed the deceased accidentally to stating that he stabbed the deceased in self defence and finally to saying he did not know how the deceased was stabbed when they wrestled for the knife on the ground. He further gave a version of it being possible that the deceased stabbed or hurt himself when the two wrestled for the knife. The accused’s version was riddled with contradictions and inconsistences to an extent of rendering his version devoid of truth. The accused was not reliable as a witness. His incredible story of seeking to disarm the deceased so as to defend himself was exposed as not only improbable but false when viewed in conjunction with all the evidence placed before the court. Moreso evidence of his friends who testified that the stabbing occurred while the accused and deceased were both standing. The accused was the aggressor as he took away deceased’s beer. When followed up for the beer he was unrelenting then physical combat in which accused had the upper hand as he was armed occurred. The stabbing occurred while they were standing and that explanation from State witnesses makes sense when one considers the nature and extent of injuries.
The accused’s account of stabbing on the other hand does not make sense as clearly the varied explanations expose ingenuiness and dishonesty. It was difficult to perceive how the accused managed to move the deceased from mounting on him to a level revealing and exposing the chest to the severe attack. From the evidence adduced it is apparent the accused and deceased had a misunderstanding over deceased’s beer forcefully taken by the accused. The deceased later followed up with accused who was unrelenting until the altercation turned nasty when accused stabbed the deceased in the chest. None of the State witnesses observed the deceased armed but observed him and or heard him cry out that the accused stabbed him, after being stabbed by accused whilst both parties were in a standing position.
Even if it were to be accepted that in the altercation and tussle for beer deceased punched accused as outlined by accused in his warned and cautioned statement. The use of an okapi knife was grossly disproportionate to the hand fight over beer. The conduct of stabbing the deceased viciously in the chest was not necessary in the circumstances. The defence which accused sought to rely on that is self defence cannot be sustained in the circumstances. A look at s 253 of the Criminal Law Codification and Reform Act [Chapter 9:23] reveals that self defence is a complete defence to murder provided all the requirements outlined therein are met. There has to be an unlawful attack imminent or commencing, the conduct taken to avert the attack was necessary as there was no other way out, the means used to avert the attack was reasonable and that the harm was occasioned to the attacker. See S v Mabvumbe HH 39/16, S v Tafirei Runesu HMA 37/12 and S v Cecilia Muveri HH 729/19.
In the present case the accused who was the aggressor forceful snatched deceased beer. When confronted he resisted and refused to return the beer. The deceased was unarmed and the altercation occurred in an open space. The deceased really had no reason to resort to use of an okapi knife as his life was not in danger or under threat. Stabbing an unarmed man over demand for his beer was certainly uncalled for. The defence of self defence is not available, in the circumstances. 
The accused further also sought to rely on the defence of automatism as provided for in s 216. He sought to argue that when he stabbed the deceased the conduct was involuntary as he suggested that his actions of stabbing deceased came about as a reflex action which he did without thinking or realising. The accused’s argument being that in a bid to fend off the deceased who was going for his neck he threw his hands at the deceased. This argument cannot hold water or stand given the apparent evidence that the stabbing occurred when the deceased and accused were standing. 
There is no evidence that the accused was pinned down and cornered. The defences of self defence and involuntary conduct or automatism appear to have been raised as a matter of trying luck by the accused. The defence of automatism came in much later in closing submissions as a clear afterthought and build up of the defence case in face of overwhelming evidence of liability. The State properly rejected the plea to culpable homicide as there is clear evidence of intention. If anyone was under an unlawful attack it is the deceased whose beer had been unlawfully and forcefully snatched. An attempt to retrieve his beer ended up in the deceased being fatally stabbed. The offence of murder which the accused is facing requires proof beyond reasonable doubt of both the actus reas and mens rea. See S v Mungwanda (supra), S v Lloyd Mukukuzi and Another (supra) and S v Milos Moyo HB 85/2010.
In determining intention the court considers whether or not the accused desired to bring about death of his victim and succeeds in completing the desire. If he had the desire to kill and he accomplishes then he should be convicted of murder with actual intent. Similarly if while pursuing another objective the accused foresaw the death of his victim as a substantially certain result of his activity and he proceeds regardless then he is guilty of murder with actual intention. The Mugwanda case (supra) clearly illustrated the two scenarios in which murder with actual intention can be sustained. Where there is no evidence of actual intention then the second wrong would be that of murder with constructive intention as defined in s 47 (1) (b) of the Criminal code. In the present case it will not be necessary to discuss murder emanating from legal intention which is murder sustained as a result of there being realisation of risk and possibility of death occurring and then persisting with the conduct because in casu the circumstances reveal death was substantially certain. 
In the present case the evidence proved beyond reasonable doubt supports conviction of murder with actual intention. The accused set out to snatch deceased’s beer. When the deceased confronted him to retrieve his beer the accused set out to resist and he stabbed the deceased with an okapi knife in the chest in circumstances were it was foreseeable that death was substantially certain. The stabbing was with a lethal weapon an okapi knife. The severity of the stab wound was clear from the full penetration of the blade 10cm. The part of the body to which the blow was directed to is vulnerable. All these factors fortify that the accused had actual intention. See S v Zorodzai Moyo HMA 16/17, S v Mema HB 143/13 and also S v Lloyd Mukukuzi (supra). The manner of stabbing and the weapon used on the human chest leave us with no doubt that when the accused fatally stabbed the deceased death was substantially certain. We are alive to the fact that the accused and deceased were drinking but there is no evidence that they were excessively drunk so as to fail to appreciate what was going on.
Accordingly the accused is found guilty of murder with actual intention as defined in s 471 (1) (a) of the Criminal Law (Codification and Reform) Act [Chapter 9:23].



Sentence
We have considered all mitigatory and aggravatory factors advanced by the defence counsel Mr Mareanadzo, State counsel Mr Musarurwa respectively. The accused is a first offender. He is a family man with responsibilities in the form of his dependant wife and children. The accused has been in custody for 9 months awaiting the finalisation of the matter. The accused is said to have customarily compensated the bereaved family as a way of showing he regrets his conduct. That is all that can be said in mitigation.
The accused stands convicted of a serious and prevalent offence of murder. Precious human life was needlessly lost in circumstances were it could have been avoided. The accused on the day in question was aggressive and not considerate of other human beings as evidenced by going away before paying the lady Clara Muyambo who was selling beer and also snatching and killing the deceased for his beer. The accused severely and brutally stabbed the deceased in the chest. The murder was savage. What further aggravates the offence is the use of an okapi knife a lethal and prohibited knife. The accused exhibited lawlessness by not only being in possession of prohibited dangerous knife but using it to fatally stab the deceased. Although the accused and deceased were at a beer drink no evidence was adduced to show that accused was excessively drunk. The accused knew what he was doing and in clear defiance of respect of human life stabbed the deceased in the chest with an okapi knife. The court has to pass an appropriate and deterrent sentence as a way of emphasising the sanctity of the precious God given right to life. No one has a right to take away another’s life per s 48 of the Zimbabwe Constitution. 
In this case life was lost for no reason at all. The accused stands convicted of murder with actual intention such a conviction calls for removal of accused from circulation for a fairly long time with the hope of having accused reflect on his conduct and come back a better citizen. Also the society requires time to heal from the menace caused by people who use violence and lethal weapons occasioning fatal consequences. The offence is deserving a lengthy imprisonment term.
You are sentenced as follows:
23 years imprisonment.
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