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MPOKISENG DUBE J: 	The plaintiff herein issued out summons seeking the following relief: 
“1. 	An order declaring the Plaintiff as the sole and exclusive owner of a property known as stand 11707 Bulawayo Township also known as 19 Britton Avenue, Paddonhurst, Bulawayo.
2. 	An order declaring the Defendant as the sole and exclusive owner of a property known as Stand 770 Sondelani Township Lot 33a Umguza Agricultural Lots,also known as Hopeville.
3. 	An order declaring that the Plaintiff and Defendant are awarded equal shares in a motor vehicle being the Mercedes Benz ML 320 registration number ACD4548.
4. 	Each party to pay his/her own costs.”
FACTUAL BACKGROUND
 The parties are Zimbabwean citizens and were married on the 4th day of July 2003 in the United Kingdom in accordance to the laws of that jurisdiction. Prior to the parties relocating to and getting married in the United Kingdom, they had purchased a property known as the “Paddonhurst” property held under Deed of Transfer No. 3176/2001. The said property is registered in the individual name of the defendant. He claims to have solely purchased it prior to their marriage while the plaintiff claims it was meant to be their home when they decided to come back to Zimbabwe or came to visit during the holidays.  Sometime on or about the 15th of June 2021, the plaintiff herein instituted divorce proceedings in the United Kingdom against the defendant under cover of BV21D12140 wherein a final divorce decree was granted on the 24th day of October 2023. By then both parties had been resident in the United Kingdom since 2002, and they acquiesced to the jurisdiction of the court of the United Kingdom regarding the divorce proceedings. Judgment was duly handed down in that foreign court.
As soon as summons in this matter were served upon the defendant, she entered appearance to defend and filed a special plea as follows:
1. Plaintiff's claim is res judicata in that such claim was the subject matter of an action by and between the parties under cover of case number BV21D12140 granted at the Family Court at Manchester. United Kingdom involving the same subject matter.
2. On the 24" day of October 2023, the Family Court sitting at Manchester, United Kingdom handed down a final judgment in terms of which it ordered that the Respondent Husband (Plaintiff herein) shall pay to the Applicant Wife (Defendant herein) a lump sum of US$25 000.00 (twenty-five thousand US Dollars) by 4pm, 1st February 2024 in respect of number 19 Britton Avenue, Paddonhurst, Bulawayo being the parties” matrimonial property.
3. In terms of the same judgment. the claim made by Respondent (Plaintiff herein) for a property adjustment order in relation to Stand 770, Sondelani Township, Lot 33A Umguza Agricultural Lots, Bulawayo was dismissed.
The special plea was set down for hearing before my brother judge Ndlovu J on the 27th September 2024, who gave the following order;
“1. The present Special Plea matter be and is hereby removed from the roll and shall be reset in one Roll, before the single Judge on the same day with Case No. HCBF 824/24 once the matter in HCBF 824/24 is ready to be heard.
2. There is no order as to costs.”
The reasoning of my Learned Brother was that the defendant herein had since applied to register the judgment of the foreign court sitting in Manchester in the United Kingdom. Both matters under case number HCBC 495/24 and HCBC 824/24 were allocated to me, and I duly set them down on the same date in line with the above court order. On the hearing date counsel for the parties by consent sought me to hear and decide matter number HCBC 824/24 first i.e the matter for registration of a foreign judgment. I duly complied as I also found judicial economy in that. I have since handed down judgment on the 11th May 2025.
The said foreign judgment delivered on the 24 day of October 2023 in the United Kingdom under case number BV21D12140, has since been registered per court order under case number HCBC824/24. The operative part of that judgment reads as follows:
“1. The distribution of the matrimonial estate of the parties by the Family Court at Manchester, United Kingdom in the decree absolute dated the 24™ of October 2023 as read with the decree nisi under cover of BV21D12140 to the extent that the Respondent Husband shall pay to the Applicant Wife a lump sum of US$25 000.00 (twenty-five thousand US Dollars) by 4pm, 13 February 2024 be hereby confirmed and registered as an order of this Court.
2. The Applicant shall provide a bank account to which the above-mentioned lump sum shall be deposited.
3. In the event that the Respondent fails to buy out the Applicant within six (6) months from the date of this order, the property known as number 19 Britton Avenue, Paddonhurst, Bulawayo shall be so] to best advantage by an Estate Agent mutually agreed upon by the parties, failing which the Registrar of the High Court is directed to appoint an independent Estate Agent,
4. The net proceeds of the sale shall be paid to the parties as per the order granted under cover of BD21D12140.
5. The parties shall pay all statutory and other Costs associated with the sale in proportions provided under cover of BD21D12140.
6. In the event of such a sale of the above-mentioned immovable property as provided in paragraph (3) above, the Respondent shall sign all necessary documents for the sale and transfer of the above-mentioned property, failing which the Deputy Sheriff shall sign on behalf of the Respondent.
7. Each party bears their own costs.
From the facts of this matter I am of the respectful view that indeed this matter is res judicata.


The Law on Res Judicata
In the matter of Nhowe v Gondo and Others (HC 2840/22; HH 711-22) [2022] ZWCHHC
2 (14 October 2022) the concept of res judicata was clearly defined at page 2 of the judgment:
“Res judicata is defined as a term used for a matter already judged or a case in which there has been final judgment and is not a subject of an appeal. MUREMBA J in Mundangepfupfu & Anor v Chisepo 2017 ZWHHC 188 defined res judicata as follows: The special plea of res judicata means that the same matter has been decided in another court of competent jurisdiction and may not be pursued further by parties. The matter would have been judged on the merits and as such it may not be relitigated. This plea is a declinatory plea meaning that it is meant to quash or put an end to the proceedings. This doctrine is meant to prevent continued litigation of a case on same or similar issues between the same parties. The matter especially is barred from being heard against either in the same court or in a different court. A court will use the principle of res judicata to refuse to rehear and reconsider the matter. The principle prevents litigants from multiplying judgments and subsequently causing confusion.”
In the present matter the parties are the same, the causa in the United Kingdom was a decree of divorce and distribution of spousal assets. The plaintiff herein does not contest the decree of divorce. However, he seeks to have this court rehear or review the said court’s ruling on the division of spousal assets. He has not appealed in the United Kingdom nor has he sought a review.
In the case of Flowerdale Investments (Pvt) Ltd & Anor. v Bernard Construction (Pvt) Ltd & Ors 2009 (1) ZLR 110 (S) the Honourable Chief Justice CHIDYAUSIKU (as he then was) summarized the essential elements of res judicata as follows:
a. “The two actions must be between the same parties:
b. The two actions must concern the same subject-matter;
c. The two actions must be founded on the same cause of action.”
I am convinced that indeed these two claims are between the same parties, concerning the same subject matter, and founded on the same cause of action. I do not accept plaintiff’s argument that the causa in the U.K Family court was a decree of divorce, and before this court is a declaratory order on proprietary rights. In the matter HCBC 495/24 I have since pronounced that the foreign court properly exercised jurisdiction over the said spousal assets in the process of adjudicating on the divorce matter. Both actions are indeed founded on the same cause of action. The said order has since been registered as an order of this court it can not be argued that it is of no force or effect. It is final.
Costs.
The defendant herein prays for costs on a punitive scale. I see no justification for such an order for costs more so when these summons were issued out before the foreign order was registered and enforceable in Zimbabwe.
DISPOSITION 

Having said the above, the special plea of res judicata succeeds with costs.
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