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MUZOFA J:

This is an opposed application for condonation for late noting of an appeal.

An arbitral award was made in favour of the Respondent on the 15th of October 2012. The applicants claim they became aware of the arbitral award on the 4th of December 2012.  As a result the twenty one day period within which to note an appeal had lapsed.  The applicants then filed with this court an application for condonation for late noting of an appeal together with the appeal.  The application was opposed mainly on the basis that there are no prospects of success on appeal.

On behalf of the applicants a point in limine was taken that the deponent of the Respondent’s opposing affidavit was not authorized to depose to such affidavit on behalf of the Respondent.  The court was referred to the cases of Air Zimbabwe Corporation and others v Zimbabwe Revenue Authority HH 96/03 and Madzivire & Others v Zvarivadza & Others 2006 (1) ZLR 514 (S) in support of the argument.  I donot think it is necessary to even consider these cases.  I say so because a perusal of the documents filed of record show that the affidavit filed on behalf of the Respondent was made by one Stanley Mapuranga.  On page 15 of the documents filed of record there is a document authorizing Stanley Mapuranga to sign all court documents on behalf of the Respondent.  This is enough for the purposes of this case.  Accordingly the point in limine is dismissed.

I will now deal with the merits of the application.  The factors which the court should consider in determining an application for condonation are clearly set out in Herbsten and van Winsen’s  The Civil Practice of the Supreme Court of Solution Africa 4 ed by van Winsen, Cilliers and Loots at pp 897-898 as cited in Kodzwa v Secretary for Health and Another 1999 (1) ZLR 313 (SC).

“Condonation of the non-observance of the rules is by no means a mere formality.  It is for the applicant to satisfy the court that there is sufficient cause to excuse him from compliance …

The court’s power to grant relief should not be exercised arbitrarily and upon the mere asking, but with proper judicial discretion and upon sufficient and satisfactory grounds being shown by the applicant.  In the determination whether sufficient cause has been shown, the basic principle is that the court has a discretion, to be exercised judicially upon a consideration of all the facts and in essence it is a matter of fairness to both parties in which the court will endeavour to reach a conclusion that will be in the best interests of Justice.  The factors usually weighed by the court in considering applications for condonation … include the degree of non compliance, the explanation for it, the importance of the case, the prospects of success, the respondent’s interests in the finality of his judgment, the convenience of the court and the abidance of unnecessary delay in the administration of justice.”

With those principles in mind, I will consider the applicants’ application for condonation for their failure to note the appeal timeously.

Degree of non compliance.
It is not in dispute that the arbitral award the applicants intend to appeal against was issued on the 15th of October 2012.  The applicants claim the award was collected on their behalf by the first applicant Panyika Mataga on the 6th of November 2012.  Thereafter Mataga did not manage to show the other applicants the arbitral award.  It was until the 4th of December 2012 that they became aware of the award and immediately filed the appeal together with the application for condonation.  The period of delay from the date of award is almost two months, it is not inordinate.  The explanation given by the applicants for the delay is reasonable.

The prospects of success.
It was submitted on behalf of the Applicants that they have an arguable case on appeal.  The background of the case is as follows. Applicants were employed by Respondent.  Applicants sued Respondent in that they were being underpaid.  The Applicants were successful and Respondent was ordered to pay Applicants outstanding salaries, overtime and shift allowances.  When the two parties failed to agree on the quantum to be paid the Applicants approached the Ministry of Labour and eventually the quantification matter went for arbitration.  During the Arbitration process the Respondent produced evidence that the Applicants together with other employees of the Respondent were paid their monies.  A document was specifically produced showing that the paid amounts were ‘full and final’ payments.  The document was signed by a trade union official and one of the employees who is not part of the Applicants.  The main ground of appeal by the Applicants is that the trade union official was not authorized by the applicants to sign the document, and the other employee who signed the document was also not mandated to sign the document on behalf of the applicants.

I do not believe the Applicants have prospects of success.  The Applicants appeared before Honourable Chavura who made an order that they be paid their outstanding salaries, overtime and allowances in the following terms:-
 
“1. Claimants be paid the balance of their wages and the outstanding shift allowances plus interest of 30% per annum.
 2.   The union should assist the employer in calculating the outstanding wages and allowances.
 3.   Payment should be made on or before the 29th of July 2005”.

From this award clearly the union was given a mandate.  If Applicants were dissatisfied by the representation from the union they should have specifically ordered him not to represent them in the negotiations.  There was no evidence of an instruction contrary to this order by the Applicants.  To my mind the union was ceased with the negotiations on behalf of the Applicants and other employees.  In any event the Applicants accepted the payments made to them by the Respondent.  One of the employees, although not part of the Applicant, Zebedee signed the document indicating the payments made were in “full and final settlement”.   Clearly there was an acknowledgement on behalf of the workers.  It seems the Applicants want a second bite of the cherry which is undesirable.

For the convenience of the court I donot believe it is desirable that this matter should be revisited.  The Applicants signed for their monies which the union official had negotiated and signed on their behalf as a ‘full and final settlement’.  There must be finality in litigation.
The application cannot be granted accordingly the following order is made.

The application for condonation of late noting of appeal be and is hereby dismissed.
There is no order as to costs.
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