
10
JUDGMENT NO. LC/H/36/2022
	                                                                                                                                        CASE NO. LC/H/250/19

[bookmark: _GoBack]
IN THE LABOUR COURT OF ZIMBABWE	     JUDGMENT NO. LC/H/36/22
HARARE, 12 OCTOBER, 2021		               CASE NO. LC/H/250/19
							      
AND , 11 FEBRUARY, 2022

In the matter between:-

CATHERINE KATSANDE							Appellant
Versus
PETROZIM LINE (PVT) LTD						Respondent

							
Before The Honourable L. Hove, Judge:

For Appellant:	Advocate T. Mpofu - Instructed by Mr Dondo (Dondo & Partners)

For Respondent:	Mr P. Dube (Dube, Manikai & Hwacha)

	
HOVE J:

	This is an appeal against the Respondent’s decision to dismiss from employment the appellant for having committed acts of misconduct.

	In opposing the appeal, the Respondent raised three points in limine which are the subject of this Judgment.

	Firstly, it is argued that the appellant approached a wrong forum. It was submitted that the appropriate forum for an aggrieved party who intends to challenge the decision of internal disciplinary authority in terms of Statutory Instrument 15/2006 is before a Labour officer. It was therefore argued that the appellant had wrongly approached the Labour Court and as a result, the appeal is before a wrong forum.

Secondly, it was submitted that the notice of appeal form used by the appellant was defective in that it failed to stipulate relevant communication to the Respondent. It was submitted that key on the form is the provision for the time frame to which the Respondent is enjoined to abide by if he intends to respond to the appeal. Appellant omitted this key provision on the form that he used.

Lastly it was argued that grounds of appeal No. 2 and 3 are too generalized and as such the grounds are incompetent.

I will consider the preliminary points hereunder to see if there is any virtue in them.

First preliminary point

There is no merit in this preliminary point. I say so because it is not in dispute that the proceedings under which the appellant was found guilty were in terms of the Labour (National Employment Code of Conduct) Regulations Statutory Instrument 15/2006 (herein after referred to as “Statutory Instrument 15/2006”. The issue being raised, that an appeal lies to the Labour officer when a litigant wishes to appeal against a decision made in terms of Statutory Instrument 15/2006, is an issue that the Supreme court has had an opportunity to deal with in a number of appeals before it. The case in casu has not been distinguished from the cases of:

1.	Living Waters Theological Seminary v Reverend Ngoni Chikwanha SC 59/21.
2.	Misheck Mabeza v Sandvik Mining and Construction (Private) Limited SC 19/19.
3.	Tafadzwa M. Sakarombe NO. and Wonder Simuka v Montana Carswell Meats (Private) Limited SC 44/20.

All the three Supreme court decisions had to deal with the issue in casu. The decisions 
In all the three cases was that, an appellant wishing to appeal against a decision made 
in terms of the provisions of Statutory Instrument 15/06 cannot appeal to a Labour 
officer. The appeal lies to the Labour Court. A Labour officer has no jurisdiction to 
entertain such appeals, when they do, the proceedings are null and void.

	In the Mabeza case, the Supreme Court stated as follows;

“It is obvious that in casu, the termination was effected in terms of the natural code of conduct. The appellant in this dispute was charged with misconduct in terms of the National Employment Code of Conduct. He was subjected to disciplinary hearing in terms of a code of conduct as required by the law after which he was dismissed from employment. Given that the appellant was subjected to a properly conducted disciplinary process which culminated in a verdict and a dismissal consequent thereto, a reference to the Labour officer alleging unfair dismissal does not accord with the law…..It is therefore clear to the naked eye that he could not lodge a complaint, with the Labour officer alleging unfair dismissal. The Labour officer would not have the jurisdiction to entertain any complaint from the appellant. ……….This process could only be set aside through an appeal or review. The process before the Labour officer was none of the above”.

	The appellant’s representative argued that section 8(6) of Statutory Instrument 15/06 had not been repealed and was thus still conferring jurisdiction on Labour officers to hear an appeal brought to them in relation to proceedings conducted in terms of Statutory Instrument 15/06. This too was addressed by the Supreme court when it held that;

“In casu, a determination on the merits had been made by the disciplinary authority as provided for in the Code of Conduct. The reference to the Labour officer in terms of section 8(6) of the Code of Conduct would as a consequence seem to be in direct contrast to the provisions of section 101 (5) and (6) when one has regard to section 8(6) of the National Employment Code, one may be misled into assuming that even completed disciplinary hearings should be referred to a Labour officer. It is not so. In summing, this means that the proceedings before the Labour officer are a nullity”.

	In the more recent case of Living Waters Theological seminary (supra). The court said:
“A Labour officer is a creature of statute and can therefore only exercise jurisdiction granted to him in terms of the statute which created his office. As established under the analysis of the law a Labour officer does not have jurisdiction to exercise appellate jurisdiction over decisions of disciplinary authorities in terms of the Codes of Conduct.
In this case the Labour officer exercised appellate jurisdiction over the appellant’s appeals committee’s decision when he had no jurisdiction to do so. The proceedings before the Labour officer are a nullity”.

	The court had earlier stated in this same case that;
“The provisions of section 8(6) of Statutory Instrument 15/06 are therefore rendered inoperative by their being ultra vires and inconsistant with the provisions of section 93 and 101 of the Labour Act”.

	The position of law has been made very clear and this Court is bound by the decisions of the supreme court. There is therefore no merit in the 1st point in limine.

The 2nd preliminary point

It was not denied that there had not been strict compliance with Form LC 4. The appellant’s representative argued that the form used by the appellant does provide that the respondent shall file their response within 10 days. He submitted also that Rule 47 allows that the forms can be used with modifications. Further it was submitted that the Registrar may disallow process that is not on an appropriate form and the fact that the Registrar did not object to the form used means that the Registrar had no issue with the modified form that was used. The appellant’s representative also said that the Respondent was able to respond and so there was no prejudice suffered by the Respondent.

	Advocate Mpofu then prayed that appellant be condoned for not filing the correct form since there was no serious departure from the rules and also since no prejudice was suffered by the Respondent.

	The Respondent’s representative then said he was not opposed to the application for condonation.

	The rules of the court provide in rule 32 that;
“At any time before or during the hearing of a matter, a Judge or the Court may-
(a)	direct, authorize or condone a departure from any of these rules, including an extension of any period specified therein, where the Judge or court is satisfied that the departure is required in the interest of justice, fairness and equity”.

The court has considered that the form used did provide for all the information on Form LC4 although in a different format. Further, the respondents were able to respond within the 10 days so no prejudice was suffered and further that the Respondent is not opposed to the application for condonation and it hereby grants the application for condonation.

The irregularity having been condoned, the 2nd preliminary point cannot be persisted with. It is in the interest of justice, fairness and equity, that the appellant’s papers be found to now be properly before the court.

The third preliminary point

The third point raised in limine is that grounds of appeal No.2 and 3 are too generalized. The appellant does not state the nature of the three counts that she was charged with, and she does not state in which way the disciplinary authority erred. The 3rd ground is also alleged to be too generalized. Appellant does not state the particulars of the counts that she was found guilty of. She also fails to state in what way the disciplinary authority misdirected itself in arriving at a verdict of guilty. The respondent further stated that the ground is so vague and embarrassing such that the respondent is left unsure of the portion under challenge.

The 2nd ground of appeal reads as follows;
“The disciplinary authority erred and grossly misdirected himself in finding the appellant guilty of three counts of contravening section (4)(f) of the Labour (National Code of Conduct) Regulations, Statutory Instrument 15/06 when no sufficient evidence was adduced to prove the offences and in light of the defence given by the appellant”.

The 3rd ground of appeal reads as follows;
“The disciplinary authority erred and grossly misdirected himself when he convicted the appellant of the two counts of contravening section 4 (a) of the Labour (National Code of Conduct) Regulations Statutory Instrument 15/06 when the evidence adduced did not prove the offence and having regard to the defence given by the appellant”.

	The respondent submits on the authority of Econet Wireless (Pvt) Ltd v Trustco mobile (proprietary) Ltd and anor SC 43/13, that the respondent and the court must comprehend the crux of the challenge by the appellant. The grounds therefore ought to be clear and concise.

	I agree that ground of appeal No.2 is indeed too generalized. It lacks clarity and is also not concise. I agree with the Respondent’s challenge that the Court and the Respondent would have to sieve through the decision being appealed against to try and make sense out of this ground of appeal. The Supreme Court in Mackintosh (Nee Parkinson) v Mackintosh SC 37/18 makes this point clear. The ground of appeal fails to communicate with the Respondent. It is not clear what aspect of the evidence is being challenged. The ground must concisely draw the Respondent’s attention and the Court’s attention to the aspect that is lacking. The question of sufficiency of evidence is an issue of fact which, when stated barely, does not inform the Respondent and the Court as to the basis of the appeal. Couched as it is, the ground is not concise and therefore bad at law.

On the other hand the appellant argued that one must be guided by the substance and not the form of the grounds of appeal. In support of this averment, the court’s attention was drawn to the case of Zvokusekwa v Bikita Rural District Council SC 44/2015 while it is accepted that what is important is the substance, it does not in anyway subtract from the Rule that the ground must be clear. The Respondent must be clear as to what he must answer to. What is it about the entire evidence that is alleged to be lacking. The Respondent’s mind must be clearly directed to the offending issue to enable him or her to respond to the allegations. Challenging the entire evidence in relation to all the three counts is too generalized.

	In the State v Nyamukapa 2011 (2) ZLR 417 (H) at 421 the court stated that grounds of appeal should not be too generalized. They should be specific. The court stated that:
“It is inappropriate to file grounds of appeal that are vague on the premises that these would be bolstered by appellant’s heads of argument as that objective is not achievable,  filling of grounds and a notice of appeal is not a mere formality. The grounds should therefore be precise, clear and unambiguous at the stage at which they are filed”.

	Ground of appeal No. 3 is also too generalized. It alleges that the evidence adduced did not suffice to justify a conviction on all two counts in view of the defence given.

	I agree with the Respondent that this ground of appeal suffers the same ailment as the second ground of appeal. The appellant’s averment that the tribunal a aquo did not take into account the defence and the evidence adduced is bare. The appellant ought to have concisely and clearly indicated which defence she is claiming was not considered. The appellant ought to have stated in what ways the evidence adduced failed to establish the allegations she was facing. As the ground stands, it is unclear and also bad at law.

	There was need to be specific. What was it about the evidence that made it insufficient, which particular evidence should the court and the Respondent focus on?. A ground of appeal that is too generalized like these two grounds is in my opinion inappropriate. The appellant must know at the time of filing the ground what it is exactly that she alleges was an error and a misdirection and state that concisely and precisely.

	It is therefore my considered view that the 2 grounds of appeal are too generalized in a manner that leaves the appellant free to canvas all findings of fact and rulings of the law. See in this regard the case of Chingura NO. and anor v Al Shams Global BVI Limited SC 17/2017 where the court stated as follows;

“The real issues for determination should be immediately ascertainable on perusal of grounds of appeal. That is not so in this matter”.

	The court further quoted with approval the case of Sinyoro v Minister of Law and Order 1996 (4) SA 384 where the court stated that;

“It has been held that grounds of appeal are bad if they are so widely expressed that it leaves the appellant free to canvass every finding of fact and every ruling of the law made by the court a quo, or if they specify the finding of fact or rulings of the law made by the court a quo, or if they specify the findings of fact or rulings of law appealed against so vaguely as to be of no value either to the court or to the respondent, or if they, in general, fail to specify clearly and in unambiguous terms exactly what case the respondent must be prepared to meet…..”.

	The grounds of appeal No. 2 and 3 in casu do not specify what exactly is being appealed against. They also are vague such that they are of no value to the court and the other side.

	There is therefore merit in the third preliminary point and the two grounds of appeal No. 2 and 3 must be struck off.

In the result the court orders as follows;

1.	The first preliminary point has no merit and it be and is hereby dismissed.
2.	The 2nd preliminary point having been overtaken by the granting of condonation, is hereby dismissed.
3.	The 3rd ground of appeal is upheld. The 2nd and 3rd grounds of appeal are struck off.	


	



