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BRIGHTON NGWENYAMA
vs 
THE STATE

HIGH COURT OF ZIMBABWE
WAMAMBO J.
MASVINGO, 10TH September, 2019



Chamber Application 

WAMAMBO J:  The applicant is one of three accused who were found guilty of contravening section 45(1)(b) of the Parks and Wildlife Act [Chapter 20:14] (possession of a live specially protected animal). The trial Magistrate sentenced the applicant along with his co-accused each to 9 years imprisonment. The applicant appealed and his sentence was reduced to 3 years imprisonment of which I year imprisonment was suspended (see HMA 33-19).
The specially protected animal in issue is a pangolin. The High Court under HMA 33/19 found that, a pangolin is not a more specially protected animal attracting the mandatory 9 year imprisonment term.
In reaching the above conclusion the court at page 10 said:-
“In my view section 128 of the Act [Cap 20:14] seems to have been introduced because the legislature had realised that some animals listed as specially protected animals in Sixth schedule of the Act [Cap 20:14] are more special than others. This is so because section 128 of the Act [Cap 20:14] clearly states that the mandatory minimum 9 years applies to a person convicted of unlawful killing or hunting of a rhinoceros or any other specially protected animal specified by the Minister by statutory instrument”.







At page 11 the court continued as follows:-

“It is therefore my considered view that as the law stands hunting or possession of a pangolin does not warrant the special penalty provided for in s 128 of the Act [Cap 20:14] until the Minister specifies the pangolin by or in the statutory instrument. This means therefore that in the absence of such a statutory instrument the sentence of 9 years imprisonment imposed by the court a quo is incompetent and should be set aside”.

The applicant is appealing against the sentence imposed by the High Court on appeal. Before me he is seeking leave to appeal against the sentence imposed.
The State is opposed to the application.
I have closely examined the application and opposition mounted. In the light of the fact that the findings by this court generally go against the current sentencing trend I am of the view that the findings by this court are rather novel. To that end I am of the fortified stance that the Supreme Court should give a final judgment on the issues raised. Clearly there is need for a final answer on the issue of sentencing wherein an offender is found in possession of a pangolin.
To that end, despite the State’s spirited opposition I will grant the leave to appeal.
IT IS HEREBY ORDERED THAT:-
The application for leave to appeal to the Supreme Court against sentence is hereby granted.
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