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[bookmark: _GoBack]IN THE LABOUR COURT OF ZIMBABWE	         	JUDGMENT NO LC/H/113/26

HARARE, 19 JANUARY 2026   
AND 12 MARCH 2026                                   		CASE NO LC/H/1113/25
                            
                                                                                                                                                                                                                                                                                                                                                                                                                                                    	  			 			
	
THE TRUSTEES FOR THE TIME BEING OF			APPELLANT 
WATERSHED COLLEGE TRUST
		






NEC FOR WELFARE EDUCATIONAL 				RESPONDENTS
INSTITUTIONS AND 75 OTHERS





Before the Honourable G. Musariri, Judge:


For Appellant			- T. Ndoro, Attorney
For Respondent		- S. Dube, Secretary


MUSARIRI, J:
On 1st October 2025 1st Respondent’s Exemption Committee issued a determination which partially exempted Appellant from paying the other Respondents’ wages per the minimum set by the relevant collective bargaining agreement.  Appellant then appealed the determination to this Court in terms of section 92E of the Labour Act [Chapter 28:01] hereafter called the Act.  Respondents opposed the appeal.
The grounds of appeal as amended in the 1st ground were quartet thus,

“1.	The Committee misdirected itself by imposing a 7% wage increase and full allowance obligations, which amounts to a modification of the collective bargaining agreement rather than an exemption as contemplated under section 5 of Statutory Instrument 102 of 2014.

2.	The Committee failed to provide adequate reasons or a transparent formula for the 7% increase, and the correlative obligation to pay all allowances in spite of its own findings that the financial incapacity of the Appellant was genuine, thereby violating the principles of administrative justice.

3.	The Committee failed to distinguish between capital expenditure (funded by grants and levies) and operational wage obligations, leading to an irrational conclusion on affordability.”

Appellant prayed that it be granted full exemption.  Respondents’ opposing affidavit countered that
	“7.	Ground 1
7.2.	The legislation and supporting instruments explicitly grant the committee discretion to grant full, partial or no exemption based on financial documentation, rational and impact assessment from the Applicant.

8.	Ground 2
8.1.	…… In this particular instance the Exemption Committee granted the 7%  increase and allowance obligations having taken due consideration the audited financial statements and other relevant requirements in terms of section 5 of  Statutory Instrument 102 of 2014.  In doing so it acted within its mandate and discretion therefore it cannot be accused of misdirection.

9.	Ground 3
9.2.	Whether the reasons are adequate or inadequate to the Applicant cannot be considered as an error or question of law.  It should be noted that in granting the exemption or in dealing with exemptions, the exemptions committee has a very transparent and procedural way of dealing with exemptions as outlined in section 5 of Statutory Instrument 102 of 2014.

10.	Ground 4
10.3.	…. The Committee’s deliberations followed procedural guidelines as per the law.  At no point did the NEC Exemptions Committee treat capital expenditure as operational wage obligations.”

Respondents prayed that the appeal be dismissed.

Analysis
The appeal and response therefore raise issues which will be dealt with in turn.

A.Whether the 7% wage increase amounts to a modification of the  Collective Bargaining Agreement rather than an exemption:
Section 5 of the Collective Bargaining Agreement: Welfare and Educational Institutions, Statutory Instrument 102 of 2014 (hereafter called the Collective Bargaining Agreement) provides that,
“5.	The council (NEC) may at its sole discretion upon application by an employer registered with the council or employees grant exemption with respect to any of the provisions of the agreement:
Provided that an application for exemption on payment of prescribed wages shall be accompanied by-

(1) Audited financial statements,…”

In its heads of argument, applicant argued that,
“3.1.	 section 5 of  Statutory Instrument 102 of 2014 empowers the NEC to grant exemptions, not to rewrite or modify the Collective Bargaining Agreement (CBA).

3.2	By imposing a 7% increase, the Committee acted ultra vires its powers.
	An exemption is a relief mechanism, not a disguised renegotiation of the Collective Bargaining Agreement.”

The Court is unimpressed by this argument.  The provision gives the NEC the sole discretion to grant an exemption. An exemption may be denied or granted in full or in part.  In casu the exemption was granted in part, such exemption is consistent with the clear relevant provision as cited above.  The Court is fortified in this view by the dicta in the matter of,
	Tapedza v Zera 2020 (1) ZLR 446 (S)
	Per Hlatswayo JCC at P448G

“The (golden) rule is to the effect that where the language used in a statute is plain and unambiguous, it should be given its ordinary meaning unless doing so would lead to some absurdity or inconsistency with the intention of the legislature.”

There is no absurdity or inconsistency to justify departure from the plain meaning of the statutory provision in casu.

B. Whether the EC by granting a partial exemption despite acknowledging financial incapacity:
The Exemptions Committee (EC) opined that,

“The Committee noted and observed that the Applicant was given another exemption in 2024 on grounds of financial incapacity caused by law (sic) student enrolment.  The Tribunal is concerned with the Applicant’s recurrent applications for exemption against the minimum labour standards set by the NEC.
Nonetheless after assessing the Applicant’s audited financial statements, the Committee noted that the alleged financial incapacity is genuine.  However, the Tribunal is of the view that the plight of the Respondents should not be neglected.  There is therefore need to balance the welfare of the Respondents and the continuity of the Applicant’s operations.’
	
The Committee took the common-sensical approach of balancing the financial capacity of the employer against the employees’ right to fair wages.  That is a key part of the exercise of the discretion reposed in the committee.   In this case they concluded that a partial exemption was warranted.  There is nothing irrational in that decision.
C. Whether the EC failed to distinguish between capital expenditure (funded by grants and levies) and operational wage obligations:
The Exemptions Committee noted that
“The Tribunal is of the inclination that whilst the Applicant’s effort to upgrade and improve its infrastructure and facilities is highly commendable it should not be done at the disregard of the Respondents’ welfare.  It is the Tribunal’s considered view that granting the Applicant a total exemption will cause a deterioration of the Respondents’ welfare.
The Committee noted, on the one hand that it is fundamental for the Applicant to continue upgrading and improving its infrastructure and facilities in order to attract new students.  Whilst on the other hand the Tribunal noted that it is also necessary to maintain the Respondents’ welfare.  In this light, the committee finds it necessary to grant the Applicant a partial exemption.”


The excerpt shows that the EC noted the capital expenditure related to infrastructure.  Clearly such expenditure per se did not affect its decision.  The EC focused on balancing the employer’s financial capacity against the employees’ right to fair wages.  Applicant failed to show how the capital expenditure impacted the EC’s determination.

Conclusion
The 3rd ground of appeal did not raise any substantive issue.  The EC was not required to set out a ‘transparent formula’ as alleged.
The relevant Collective Bargaining Agreement left matters to the EC’s discretion.  As for the EC’s reasons for its determination, this Court is evidently satisfied by the reasons given by the EC as excerpted above.

It is concluded that the relevant issues resolve against Appellant.  Perforce the appeal ought to be dismissed as devoid of merit.









Wherefore it is ordered that,





1. The appeal be and is hereby dismissed; and







2. Each party shall bear its own costs.








 G MUSARIRI
J-U-D-G-E
