


IN THE LABOUR COURT OF ZIMBABWE
JUDGMENT NO LC/H/19/2024
HARARE, 24 JANURARY, 2024
29 JANUARY 2024
CASE NO LC/H/631/23
AMOS MWALI
APPLICANT
BLUE RIBBON FOODS LIMITED
RESPONDENT
Before the Honourable G. Musariri, Judge:


For Applicant	Ms M. Muzembe, Attorney
For Respondent	Ms M. Mwase, Attorney




MUSARIRI, J:




At the onset of the hearing by this Court the parties’ attorneys waived oral argument. It was agreed that the Court proceeds to determine the matter on basis of the documents filed of record.
Applicant applied for the reinstatement of his appeal in terms of Rule 36 of the Labour Court Rules, 2017. The appeal was deemed as abandoned for failure to file Heads of Argument in terms of the Rules. Applicant summarised his case as follows;




1. The Applicant filed a Notice of Appeal on 23rd June 2023.
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2. The Respondent duly filed the Notice of Response within the time stipulated in the Rules of this Honourable Court and served a copy of the same upon the Applicant on the 20th July 2023.

3. The Applicant regarded the date of service of the Notice of Response (20 July 2023) as the date of service for purposes of calculating the dates within which to file his Heads of Argument.

4. The Applicant filed his Heads of Argument on the 25th July 2023, only to be notified that he was out of time as the date of issuing of the Notice of Response is now considered the date of service upon the other Party.

5. Applicant then filed the present application on the 9th August 2023.


In its Opposing Affidavit, Respondent raised a preliminary point that there was no proper application before the Court because it was not made in the prescribed form. Rule 36 requires a party seeking reinstatement of his case to apply to a Judge (in chambers) for relief. Rule 17 requires that chamber applications be filed in Form LC 12. However if the application must be served on the other side, as in the present case, Form LC 1 (for court applications) should be used. The Applicant in casu used the format in Form LC 12. On that basis Respondent argued that the application is improper and should be dismissed.
Apparently Respondent overlooked the provisions of Rule 24 which state that;


“24. The fact that an applicant has instituted –
a. ………..
b. a chamber application when he or she should have proceeded by way of a court application;
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shall not in itself be a ground for dismissing the application unless the Court or Judge, as the case may be, considers that (there has or may have been irreparable prejudice caused thereby).”
The bracketed portion is a paraphrase.


Respondent did not allege let alone prove prejudice it has suffered to warrant invalidation of the application.
As regards the merits of the application, it is apparent that applicant mad the mistake to think dies induciae for filing his Heads toll from the date of service of the Notice of Response on 20th July 2023. The position had changed as a result of the introduction of the IECMS platform in February 2023. The dies now toll from the date of filing/uploading of the Response onto IECMS. The error by Applicant caused him to file his Heads out of time. That position is clearly confirmed by the Supporting Affidavit filed by Martha Mtetwa the Applicant’s Attorney. The Notice of Appeal contains 8 (eight) grounds of appeal. They challenge the credibility of the evidence of Alfonso and Foya, witnesses apparently relied on by Respondent at the disciplinary hearing. The Court is satisfied that a prima facie case is made out. It is unnecessary to closely scrutinise the merits of the appeal in this case given that failure to file Heads timeously was caused by a mistake and action to rectify was taken promptly upon realisation of the error.
The law on condonation was succinctly set out at the turn of the last century in


Kodzwa v Health Secretary 1999(1) ZLR 313(S)
Per Sandura JA at 315 E-F


“It is, therefore, well established that the court has a discretion to grant condonation when the principles of justice and fair play demand it, and when the reasons for non-compliance with the rules have been explained by applicant/appellant to the satisfaction of the court…..”




In casu the Court is satisfied with the explanation for non-compliance and the promptness with which Applicant sought to remedy matters. In the absence of prejudice to Respondent, it is concluded that this is matter where justice and fairness bid the Court to exercise its discretion in favour of condonation.







Wherefore it is ordered that,





1. The application for reinstatement be and is hereby granted so that the appeal referenced LCH 481/23 is reinstated;




2. Applicant shall file his Heads of Argument in the reinstated appeal within 10 (ten) days of this order; and




3. Each party shallbear its own costs.
G. MUSARIRI
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