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 	This was appeal against the decision of the arbitrator in terms of Rule 19(1) of the 
Labour Court Rules, 2017 as read with Section 98((10) of the Labour Act (hereafter, the Act). 
 
 	 
 	 	 
BACKGROUND FACTS 
 The Appellants were employed by the respondent as Mine Security guards on monthly fixed term contracts.  The contracts had an express clause stating that there was no legitimate expectation of renewal upon expiry. However, despite this term, the contracts were renewed a couple of times. 
 The respondent later decided to focus on its core business of gold mining and subcontract a specialised security Services Company.  It then contracted Black Shark Services (Private) Limited to provide security services at the company. When appellants’ fixed term contracts expired, the respondent did not renew them. 
 The appellants were aggrieved by the decision not to renew their contracts and claimed unfair dismissal under Section 12B(3)(b) of the Act. The matter was subsequently referred for compulsory arbitration. The Arbitrator ruled against the appellants and resultantly they filed this Appeal under consideration. 
 
GROUND OF APPEAL 
1. The arbitrator erred by stating that the issue in dispute was for alleged underpayment of terminal benefits whereas the dispute that was referred was alleged unfair dismissal as per Certificate of Settlement. 
RELIEF SOUGHT 
(a) Setting aside of the decision of the Arbitrator. 
(b) Reinstatement of the Appellants to their former position without loss of salary and benefits with effect from the date of dismissal. 
(c) If reinstatement is no longer tenable, payment of damages in lieu of reinstatement. 
(d) Costs of suit. 
A perusal of the record shows that though the appellants claim that the arbitrator mischaracterised their claim to one of underpayment, it is only a heading that appears at page 35 of the electronic record.  The arbitrator picked the real issue when summarising the background facts.  The arbitrator stated as follows: “This is an application for unfair dismissal….”  I believe he meant claim for unfair dismissal. The parties are agreed that that was the claim and arbitrator at the end ruled that the claim for unfair dismissal be dismissed. 
That is the claim that was determined. 
COMMON CAUSE FACTS 
· the appellants were employed on fixed term contracts 
· these contracts were being renewed periodically  
· the last contract was valid from 21 September 2024 to 20 October 2024. 
· On 30 September 2024, the respondent gave notice that it was not going to renew the appellants’ fixed term contracts. 
· The appellants were paid their cash I lieu for the expiry of the contracts. The issues in dispute 
1. Were the appellants unfairly dismissed when their fixed term contracts were not renewed and subsequently an entity known as Black Shark (Pvt) Ltd being contracted to provide security services? 
The appellants have based their claim of the provisions of Section 12 B(3)(i) 	 and (ii) which reads as follows: 
3 “An employee is deemed to have been unfairly dismissed – 
(b) if on termination of an employment contract of fixed duration, the employee…. 
(i) had a legitimate expectation of being re-engaged; and 
(ii) another person was engaged instead of the employee.” 
It is the interpretation of the above provisions that is in issue. 
 
SUBMISSIONS BY APPELLANTS 
Representative for the Appellants submitted that the appellants had a legitimate expectation of their fixed term contracts being renewed because some of them had contracts renewed for the past 2 years. It was further submitted that when their contracts were terminated, they were replaced by another person, Black Shark (Pvt) Ltd. 
According to the Appellants’ that the person who replaced them is a Company or juristic person, is neither here nor there. As far as they are concerned, chapter 4 of the Constitution imposes a duty on both juristic and natural persons. In short, their argument is that a natural person and juristic person are the same as such the engagement of juristic person in their stead amounts to unfair dismissal. 
SUBMISSIOS BY RESPONDENT 
It was argued on behalf of the respondent that for an employee to succeed on a claim under Section 12B(3)(b) of the Act, two elements must be proved; 
(a) The employee must have had a legitimate expectation of being re-engaged and 
(b) Another person must have been engaged instead of the employee. 
It was submitted that the use of the word “and” means that both elements must be satisfied concurrently. The respondent’s Counsel went on distinguish between termination of contract and expiry of a fixed term contract.  The case of Tobacco Processors Zimbabwe (Pvt) Ltd v 
Tongoona Mutasa and 11  Others SC   12/21 was cited. In that case it was stated that 
“where a contract of employment is for a fixed term and that term expires, the contract comes to an end by effluxion of time, not by termination.  It goes without saying therefore that in such circumstances, the employee has no claim for unlawful termination because there has been no termination at all.” 
 The respondent’s Counsel also argued that in casu, the contracts of employment contained an express provision that stated that the contracts were for one month and a provision which expressly excluded any legitimate expectation of renewal. The clause reads as follows: “The contract shall terminate automatically upon the expiry of the stated time period without notice and no legitimate expectation of being re-engaged at anytime should be inferred from this contract.” 
 In view of the above, the Court was urged to respect the contract between the two parties and avoid writing one for them.  The Court referred to the case of Magodora and Others  v Care International Zimbabwe SC 24/14.  In this case it was held that an employee is bound by the terms of the contract of employment and cannot claim unfair dismissal where there is a clause in the contract that there will be no legitimate expectation of renewal of the contract. 
 The same case held that the plain meaning of Section 12B(3)(b) of the Act is that an employee would have a legitimate expectation of being re-engaged if another employee is engaged in his stead upon termination of the contract. 
ANALYSIS OF FACTS AND LAW 
In this case the appellants did not motivate properly their cause why the principle of legitimate expectation should be extended to their case.  They only submitted in passing that some had contracts renewed for 2 years without stating which ones in particular. They seemed to suggest that the expectation was coming from two-year period but they did not say so in so many words.  What they did not answer to directly, is whether the contracts of employment had a clause excluding legitimate expectation. It is trite that what is not challenged is take as agreed. As per authority in Magodora and Others v Care International Zimbabwe (supra) the Appellants are bound by their contract of employment which provided that there was not going to be legitimate expectation re-engagement arising from that contract of employment. Holding otherwise would be akeen to re-writing a contract on behalf of the parties.  The first requirement of legitimate expectation has not been met. 
 As for the second one, the question is, has another person been engaged? The Appellants have tried to broaden the definition of employee in Section 2 of the Act to include juristic persons. That will be imagination in the extreme.  A Company cannot be employed in the sense of employment governed by the Act. The relationship between appellant and Black Shark (Pvt) Ltd is not one of employer and employee such that should a dispute arise from their contract they cannot invoke the provisions of the Act and approach the Labour Court but other Civil Courts. It is therefore wrong to say that another employee was engaged instead of the appellants. 
 The engagement of Black Shark (Pvt) Ltd brought into existence a different relationship which is not employer/employee relationship but a contract of service. It could not have been the intention of the legislature that once an employee on fixed contract is engaged, the company cannot enter into a contract of service with other Companies in place of these employees whose contracts terminated or expire by effluxion of time. 
DISPOSITION 
In view of the foregoing, it is apparent that there was no misdirection on the part of arbitrator whether in law or fact when he concluded that there was no unfair dismissal. The fixed term contracts terminated by effluxion of time. It having been agreed in the contract of employment there will no legitimate expectation of renewal of the fixed term contracts, none can arise now.  
The two requirements in Section 12 B(3)(b)(i) and (ii) of the Act were not met. 
 
WHEREFORE, it is ordered as follows: 
1.  The appeal against the decision of the arbitrator be and is hereby dismissed with no order as to costs. 
 
 
Zimbabwe Diamond and Allied Mineral Workers Trade Union, Appellants; representative 
 
Lunga, Mazikana Attorneys, Respondent’s Legal Practitioners 
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