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JUDGMENT NO.LC/H/211/2021 
CASE NO. LC/H/115/21

IN THE LABOUR COURT OF ZIMBABWE	   JUDGMENT NO LC/H/211/2021

HARARE, 21 JULY  2021			  	            CASE NO LC/H/115/21
                                				
AND 05 NOVEMBER 2021

In the matter between: -

								
MICHAEL CHITEKA						     APPLICANT

AND

BINDURA NICKEL CORPORATION LIMITED	     	 RESPONDENT



Before the Honourable Manyangadze J

For the Applicant			Mr T Shadreck (Legal Practitioner)

For the Respondent			Mr F. Mahere (Legal Practitioner)



MANYANGADZE, J:
	
	This is an appeal against the determination of the Designated Agent for the National Employment Council for the Mining Industry, issued on 16 March 2021.  The determination dismissed the appellant’s claims relating to unfair dismissal, notice pay, overtime allowance, underground allowance, night shift allowance, cellphone and airtime allowance. 
	The brief facts of the matter are that the appellant was employed by the respondent as a Shift Boss. He was so employed on the basis of fixed term contracts of employment, from August 2016 to August 2018.
	The Designated Agent found that the appellant’s fixed term contracts ran their full course, and the last one was not renewed.  So the contract of employment terminated due to the non-renewal of a fixed term contract that had run its full course. There was therefore no unfair dismissal.
	The other claims, were mainly for payment of various allowances. The Designated Agent found that there was no evidence to substantiate these claims, and dismissed them in their entirety.
	Aggrieved by the Designated Agent’s determination, the appellant noted an appeal with this court.  His grounds of appeal are stated as follows:
“1.	The Designated Agent grossly erred and misdirected himself both in fact and in law when he made a determination and order that Appellant was not unfairly dismissed in very clear circumstances Appellant’s fixed term contracts were continuously renewed by Respondent and in terms of the Labour Act, Chapter 28:01. Appellant was deemed to be a permanent employee.
2.	The Designated Agent grossly erred and misdirected himself both in fact and in law when he made a determination that there was no transfer of an undertaking when Appellant was transferred to Respondent in the face of overwhelming evidence proving that there was a transfer of an undertaking hence unfair labour practice against Appellant by the Respondent in the circumstances.
3.	The Designated Agent grossly erred and misdirected himself both in fact and in law when he made a determination and order that Appellant was not entitled to notice pay, overtime allowance, underground allowance, night shift allowance, housing allowance, cell phone and airtime allowance and terminal benefits when Appellant had proved on a balance of probabilities that he was entitled to the same.
4.	The whole determination and order of the Designated Agent is so outrageous in its defiance of logic and common sense such that no reasonable tribunal faced with the same set of facts and evidence could have arrived at the determination order it arrived at.”

In the first ground of appeal, the appellant’s contention is that he should have been deemed to be a permanent employee, on the basis that his fixed term contracts were continuously renewed. The continuous renewal of the fixed term contracts created a legitimate expectation of being placed on permanent employment.
	I am unable to uphold this contention.  As correctly submitted by the Respondent in paragraph 11 of its heads of argument;
“A fixed term contract terminates automatically at the expiry of the period for which it is set….”

In this regard, reference was made to the case of Chikonye & Another v Peterhouse School 1999 (2) ZLR 329 (S), where the court stated, at p. 333A;
[bookmark: _GoBack]“The appellants were not dismissed.  Their contracts expired by effluxion of time. They were not offered a permanent post.  There was no obligation upon Peterhouse to make such an offer…..The appeal has been fought on the basis of whether or not the contracts of employment were fixed-term contracts.  We agree with the learned judge that they were fixed-term contracts. The appellants were not un fairly dismissed, because they were not dismissed at all. Their contracts had expired.”

Furthermore, in the case of Magodora & Others v CARE International Zimbabwe SC 24/14, the Supreme Court stated clearly that the fact that a fixed term contract of employment is continuously renewed does not create a basis for legitimate expectation of the contract being made permanent.
Thus the position of the law has been made clear in the cases. Once it is accepted that the employee was on fixed term contracts of employment, as has been accepted in casu, there is no basis for claiming permanent employment.  The fixed term contract of employment terminated one to effluxion of time.  There was no obligation on the part of the employer to convert the fixed term contract into one without limit of time.
This ground of appeal, which appears to be the gravamen of the appeal, is devoid of merit and cannot be upheld.
The second ground of appeal contains the averment that there was a transfer of an undertaking when Wholesaler. Shaft Sinkers (Pvt) Ltd, the erstwhile employer of the appellant, was acquired by the respondent in August 2016. 	 The appellant was on a permanent contract of employment with the former employer, it is alleged.  He should therefore move to his new employer, the respondent, on a permanent contract of employment. The appellant cites s 16 of the Labour Act (Chapter 28:01) as a basis for this averment.
In countering this assertion, the respondent avers that no evidence was placed before the Designated Agent that such a transaction, viz the transfer of Wholesaler Shaft Sinkers to the respondent, took place. This is a complex commercial transaction, involving the acquisition of one business entity by another, with a whole lot of documents exchanged and signed. No evidence of such documentation was adduced.
Further to that, and more significantly, the fact remains that the appellant signed fixed term contracts of employment with the respondent.  The alleged transfer of an undertaking does not affect his voluntary entering, subsequently, into fixed term contracts of employment.  The period he was with the respondent, August 2016 to August 2018, was on the basis of fixed term contracts of employment. The status of his employment during that period is determined by those fixed term contracts.  As already indicated, the fixed term contracts do not provide a basis for his placement on permanent employment.
	Once ground of appeal one fails, ground of appeal two must fail also. In both grounds, it is accepted that during the material period, the appellant was on fixed term contract s of employment. Acceptance of that fact defeats his claim to permanent employment, given the legal position on fixed term contracts as seen in the cases referred to.  Ground of appeal two, again has no merit and cannot be upheld.
I now turn to the third and final ground of appeal. I say third and final ground of appeal because the appellant has abandoned the fourth ground of appeal. In this ground, the appellant avers that there was evidence that he was entitled to the various allowances he claimed. The Designated Agent misdirected himself in finding that there was no such evidence. These allowances were for overtime, underground duties, night shift, housing, cellphone and airtime. He also claimed notice pay.
This aspect of the appeal   need not detain the court. As for notice pay, this claim fell away in view of the Designated Agent’s finding that the appellant was on a fixed term contract that expired by effluxion of time.
For the other allowances, they were all dismissed on the basis that there was no evidence substantiating appellant’s entitlement to them.
Indeed, a perusal of the record shows no evidence satisfactorily establishing these claims, such as would persuade the Designated Agent to find in his favour. For instance, the appellant claimed overtime covering two years, from 2016 to 2018. There was no evidence of any signed forms showing what days he was authorised to work overtime.  He made the improbable and astounding claim that he worked for 17 hours every day.
On underground and shift allowance, the Designated Agent found that the appellant, as Shift Boss, was in grade 13. Clause 20 of the Collective Bargaining Agreement for the Mining Industry, Statutory Instrument 152 of 1990, provides for these allowances only up  to grade 12, thus excluding the grade of Shift  Boss.
On the provision of a cellphone and airtime allowance, the Designated Agent found that the respondent’s cellophane policy confined this benefit to top executives and heads of departments.  Other employees were only entitled upon recommendation by their respective heads of department. The appellant did not fit into this category.  There was no proof of
recommendation from his head of department that he be provided with these benefits.
The appellant failed to discharge the onus resting on him to prove his claims. In this regard, the respondent referred the Court to various authorities in which it was held that he who alleges a fact bears the onus of proving such fact.  See First Mutual Life v Muzivi 2007 (1) ZLR 325, Heywood Investments (Pvt) Ltd t/a GDC Haulier v Zakeyo SC  32/13. 
The Designated Agent cannot be faulted for the conclusions he reached both on the facts and the law.  The appeal is totally devoid of merit and must be dismissed in its entirety.
I am fully in agreement with the opening remarks in the respondent’s heads of argument, which read as follows.
“It has never ceased to amaze me how some of our citizens have developed this insatiable desire for litigation even in circumstances where clearly the odds are heavily stacked against them. This is one such a case and such conduct must be discouraged.”
Those were the remarks of Bere J, as he then was in Harare & District Hellenic Community v Mapfumba & Ors HH 109/13 at page 1. They apply in the present case with equal force. The appeal ought to be dismissed for lack of merit. It is fundamentally hopeless and has simply been filed in order to massage the Appellant’s ego.”


	These remarks aptly apply to this case.  Both the law and the facts are clearly not in appellant’s favour.  The appellant embarked on litigation when the facts of the matter and the applicable law are overwhelmingly against him.
	In the circumstances, the appeal cannot succeed.

 In the result, it is ordered that;

1. The appeal be and is hereby dismissed.
2. The appellant bears the respondent’s costs.



Gill, Godlonton & Gerrans, Respondent’s Legal Practitioners

Kanoti & Partners, Appellant’s Legal Practitioners
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