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Appellant stated in his statement that he appeared before Chitungwiza Magistrates court on 8 August 2025.  The state opposed his admission to bail.  The court a quo denied him bail specifically mentioning that he was not a good candidate for bail on account of the seriousness of the offence and the risk of a custodial sentence being imposed which would prompt accused to abscond.  The court a quo further stated that appellant has a propensity to commit similar offences.
Appellant noted an appeal on the following grounds.
1) The court a quo erred and misdirected itself by denying the Appellant bail citing Appellant’s propensity to commit similar offences despite the fact that the offence charged does not fall which first schedule of the Criminal Procedure and Evidence Act [Chapter 9:23].
2) The court a quo erred and misdirected itself making the finding that Appellant has propensity to commit offences despite the fact that Appellant has no previous convictions.
3) The court a quo erred and misdirected itself by failing to consider factors raised in support of Appellant’s suitability for bail and the defence raised by the Appellant.
4) The court a quo erred and misdirected itself by making the finding that there is a risk of abscondment on account of the seriousness of the offence.
Appellant stated that he is entitled to bail as a matter of right, referring to section 50 (1) (d) of the Constitution of Zimbabwe. Further that the offences he is facing are not specified in the First Schedule.  Appellant submitted that the First Schedule offences are those which carry a custodial sentence of a period exceeding 6 months without the option of a fine.  Further that the offence he is charged with  provides for payment of a fine upon conviction.  Appellant also submitted that he has never been convicted of any offence and does not have any desire to flee the jurisdiction of the court.  Appellant stated that the court a quo did not consider the factors that were stated on his behalf by his legal practitioner before denying him bail.
	In the response it is stated that the appellant was placed on remand on a charge of possession of dangerous drugs as defined in s 157 (1) (a) of the Criminal Law (Codification and Reform) Act [Chapter 9:23].  Further that the appellant was arrested for possession of 85 sachets of crystal methamphetamine which were recovered from his waist.   Further that the quantity involved suggests a supplier rendering the offence serious to the extent of attracting a custodial sentence which will incentivize the appellant to abscond.  It is also pointed out that Appellant was arrested whilst on bail for similar offences and if released on bail, there is a likelihood he will continue committing offences of a similar nature.  it was submitted for the state that there was no misdirection in the ruling by the court a quo denying appellant bail.
In order to uphold the appeal against the decision by the lower court, it is trite that there must be a misdirection which must appear from the record of proceedings in the exercise by the court of its discretion.  See Barrows & Another v Chimponda 1991 (1) ZLR 58 and Aitken& Anor v AG 1992 (1) ZLR 249.
	In the first ground of appeal, Appellant criticizes the court a quo for the finding that he had the propensity to commit similar offences when the offence he is facing does not fall within the First Schedule of the Criminal Procedure and Evidence Act [Chapter 9:23].  Appellant argued that the First Schedule to the Criminal Procedure and Evidence Act refers to offences which carry a custodial sentence of a period exceeding 6 months without the option of a fine.  He is of the view that his offence is in the category that attracts a penalty of a fine.  From the record the court a quo stated that it considered that appellant was found in possession of a large number of satchets.  I am of the view that the large number of satchets qualifies as “a large quantity of drugs involved” attracting a presumptive penalty of 3 years imprisonment as stated in the Sentencing Guidelines Regulations 2023.  A fine is imposed where one is found in possession of a small quantity of drugs and for drugs intended for medical use.  The appellant’s basis for criticizing the court a quo is therefore faulty.
	In the second ground of appeal, Appellant is of the view that where there are no previous convictions, there is no proof of propensity to commit offences.  I do not agree.  In AG v Siwela SC 20/17, as the mere fact of an accused committing an offence whilst on bail for another offence was taken as sufficient.  Previous convictions would be additional evidence.  It is stated in the Siwela case (supra) that the propensity must be for offences of a similar nature.  It is common cause that the Appellant has a pending case with References CR 208/12/23, CID GRUGS DR 26/12/23 Chitungwiza CRB 2776/23 pp’s Ref 6603/23 Counsel for the Appellant did not dispute that there is another pending matter.  He actually submitted that the Appellant has not breached the bail conditions for the other matter.  I do not find merit in this ground of appeal and it cannot succeed.
	In the third ground of appeal Appellant criticizes the court a quo for failing to consider factors raised in support of his suitability for bail and his defence.  Clearly appellant is aggrieved by a procedural irregularity.  It is trite that where the complaint is that a wrong conclusion on the facts or the law was reached, the appropriate remedy is by way of appeal.  Where however the real grievance is against the procedural irregularities it is proper to bring the case on review. Appellant is not challenging the substantive correctness of the decision but the decision-making process i.e procedural propriety.  He has therefore raised a procedural complaint in a wrong forum.  This ground does not succeed as well.  In the fourth ground of appeal, Appellant criticized  the court a quo for finding that there is a risk of abscondment on account of the seriousness of the offence.  It is trite that an appellate court does not interfere with the exercise of an original discretion unless such exercise has been afflicted by a serious misdirection.  In AG v Howman 1988 (2) ZLR 402 it is stated that it is not enough that the appellate court considers that if it had been in the position of the lower court it would have taken a different course.  I am not convicted that there is a serious misdirection in the court a quo’s categorization of possession of 86 satchets of a dangerous drug as a serious offence warranting a custodial penalty likely to incentivize the Appellant to flee.
	In S v Ruturi HH 31/03 it is stated that an appeal to the High Court against the decision of a magistrate to refuse bail is an appeal in the narrow sense and the decision will be interfered with only if the magistrate committed an irregularity or misdirection or the discretion was exercised so unreasonably as to vitiae the decision reached.  I am not persuaded that a case has been made for interfering with the decision of the court a quo to deny Appellant bail. Accordingly, the appeal fail.  The following order is appropriate.







The appeal be and is hereby dismissed 
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