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MHURI J: On 15 September 2025, this matter was placed before me as an urgent chamber application for an interdict pendente lite wherein applicant was seeking a Provisional Order whose Interim Relief was as follows:
“1. The Authority to sell stand 729 and 742 of Subdivision D of Grande issued to the 1st Respondent by the 2nd Respondent on 3 December 2024 be and is hereby temporarily suspended.
2. The First Respondent be and is hereby interdicted from selling, ceding, transferring or in any way disposing of the immovable properties of the estate namely Stands 729 and 742 of Subdivision D of Grande pending finalization of the will contest under case number HCH 6000/21.
3. The First Respondent and or any other party acting on his behalf is hereby temporarily interdicted from taking any steps to advertise, market, or secure a purchaser for the said immovable properties.”


Upon perusal and consideration of the papers filed and in terms of Rule 60 (9) of the High Court Rules S.I. 202/2021, I granted the Interim Relief.
Rule (60) Sub rule (9) provides as follows:

“Where in an application for a provisional order the judge is satisfied that the papers establish a prima facie case he or she shall grant a provisional order either in terms of the draft filed or as varied.”
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The matter is now before me for the discharge or confirmation of the provisional order.
The  final order being sought is in the following terms:

“The Authority to sell stand 729 and 742 of Subdivision D of Grande issued to the 1st Respondent by the 2nd Respondent on 3 December 2024 be and is hereby cancelled.
2. The First Respondent, STEVEN MURAMBASVINA, is hereby interdicted and restrained from administering the estate of the late PHILEMON GARIKAYI MURAMBIWA MACHIPISA DR 115/21, including but not limited to the sale of assets, distribution of property, or disbursement of funds, pending the final determination of this application.
3. The costs of this application shall be in the cause.”


The brief background facts to the application are that sometime in 2018 the late Philemon Garikayi Murambiwa Machipisa (applicant’s father), third respondent and three other shareholders of Machipisa Brothers (Pvt) Ltd, namely, Faustina Machipisa, Joseph Machipisa, Isaac Machipisa, entered into a Deed of Settlement wherein Stand Number 729 Subdivision D of Grande and Stand Number 742 Subdivision D of Grande were to be sold with all shareholders equally sharing the proceeds. That Deed of Settlement was reduced into a Court Order by ZHOU J (as he then was) under case number HCH 885/18, which Order is extant. Philemon Garikayi Murambiwa Machipisa then died testate leaving a Will. It is this Will that applicant caused the issuance of summons contesting the contents of under case number HCH6000/21. The trial is still pending, having reached the defence case.
Pending continuation of this trial, which was stalled by a postponement sine die pending an interlocutory application for leave to appeal, applicant then filed the urgent chamber application under HCHF 3819/25, seeking to interdict the first respondent as alluded to earlier in this judgment.
The application is strongly contested by the first and third Respondents. Both raised points in limine.
First Respondent raised three issues, to wit;

1. That the Court was functus officio
2. That the matter was res judicata
3. That there was material non disclosure.

Third Respondent’s issues were:

1. Defective notice of motion
2. That the matter is res judicata.

I heard submissions on both points in limine and the merits and indicated that if the points
in limine are not upheld, I will proceed to determine the merits.
It was first respondent’s submission that the matter is res judicata because applicant is a privy to the late Philemon Garikayi Murambiwa Machipisa and third respondent. Privies as described in the context of res judicata are individuals who have a mutual or successive relationship to the same right or thing as the parties in a previous lawsuit, and whose interests were acquired after the original action began. Mr Masango submitted that a prior judgment can also bar these privies from re-litigating the same issues, as they are considered to be in "privity" (a close legal relationship) with the original parties. First respondent further contended that since applicant is a privy she is bound by the principle of res judicata. In the circumstances, he prayed for the discharge of the interim order with punitive costs.
Addressing the same point, third respondent submitted that the matter is res judicata because the dispute pertaining to the stands in question was resolved in HCH 885/18. Mr Jiti argued that the principle of res judicata bars relitigating matters already litigated upon. In casu the issue at hand has already been dealt with by ZHOU J (as he then was) hence this court cannot re adjudicate the same. It was third respondent’s further submission that applicant seeks this court to interfere with the status quo of these stands, which stands do not form part of the estate. In substantiating this preliminary point reliance was made on the case of Wolfenden v Jackson1985 (2) ZLR 313 (S) at 316 B-C making the point that this court cannot relitigate this matter. Third respondent associated himself with the submissions by first respondent that applicant is a privy hence is bound by the decision in HCH 885/18. It was third respondent’s prayer that the application be dismissed with costs.
In response to the preliminary point of res judicata, applicant submitted that in the circumstances the principle of res judicata does not apply because the parties are not the same and the cause of action is different. Mr Zvirahwa contended that the 2018 matter was an enforcement of an agreement in terms of the corporate assets, whilst the present application relates to the protection of the estate assets pending determination of the challenge of the will under HCH6000/21. It was applicant’s further submission that while the stands in question are the same, the legal character of the subject matter is different. Applicant argued that the 2018 Order in as far as it seeks to dispose the Stands is voidable because the applicant is not a privy to that Order but she is a privy to the deceased estate to be administered in terms of a valid will.
The Law

Res judicata

The requirements of res judicata has been explored in various case law. In Kawondera
v Mandebvu SC12/06 at p 3 ZIYAMBI JA (as she then was) held that,
“The requisites for a successful plea of res judicata based on a judgment in personam
are threefold, namely, that the prior action:

· must have been between the same parties or their privies;

· must have concerned the same subject matter; and

· must have been founded on the same cause of action.

In casu, first and third respondents have argued that the matter relates to the same parties since the applicant is a privy the late Philemon Machipisa and third respondent. In response the applicant submitted that the parties in question are different from the ones in HCH 885/18. It is common cause that applicant made the urgent chamber application for an interdict on the basis of being a beneficiary and heir to the estate of Late Philemon Garikai Machipisa. The case of Towers v Chitapa 1996 (2) ZLR 261 (H) is pertinent in this regard where GILLEPSIE J observed as follows:
“There must be an identity of the parties to the litigation, of the thing or relief claimed and of the cause of action advanced. As to the first of these elements, patently the defendant herself was not a party to the default judgment. This, however, would not disqualify a plea of res judicata provided that the judgment in question were one either in rem or, if related solely in personam, the rights asserted by in the later case were derivative through the party in the previous matter. This is what is meant by a person being privy to a party in the previous litigation. The judgment of the learned Judge President has as a premise the ownership by the plaintiff of the property in question, but was not in rem, related solely to the rights of occupation of premises as the plaintiff and defendant in that case. That the present defendant was privy to the defendant in that case admits of no doubt, however, as can be seen from a perusal of the very terms of the order. These included eviction from the premises of the plaintiff of all persons claiming occupation through the late Mrs. Ndaima.(underlining my own)


Likewise, in Milrite Farming (Private) Limited v Porusingazi & 4 Ors HH 82/10 at p 3, the court held that,
“It is clear that the present first respondent is a party or one of the parties intended to be affected by the order sought in the first application, and thus constitutes a privy qualified to plead res judicata in the second application. Again in Madondo v Fyfe & Ors 1988 (1) ZLR 138 REYNOLDS J accepted that res judicata had been established although the parties raising the special plea were not parties to the previous judgment. It was sufficient that the parties qualified as privies.”

The dispute over Stands 729 and 742 was conclusively resolved in HCH 885/18.That order is extant. The order in HCH 885/18 did not include the applicant in the present matter. I share the same sentiments held in Milrite case (supra) that the applicant is a privy whose benefit is stemming from Philemon Garikai Machipisa. This position is further supported by her pleadings wherein she submits that she lodged the urgent chamber application as a beneficiary and heir of the deceased’s estate. Being a privy, the first requirement of res judicata is fulfilled that the matter must be between the same parties or their privies.
It is also common cause that the matter under HCH 885/18 related to the same stands which are before me today. The said stands were to be sold and the proceeds equally shared between the Machipisa Brothers Directors which Directors included the third respondent. In the circumstances I find that the matter is res judicata. There is need to have finality to litigation, which is the fundamental principle behind the operation of the defence of res judicata.I therefore uphold the preliminary point of res judicata as raised by the first and third respondents.
As regards the second point of the Court being functus officio, first respondent submitted that the court is now functus because HCH 885/18 rendered a judgment which is final and is still extant. Based on this legal position this court is now functus officio having rendered a final judgment on the merits, so submitted Mr Masango. Mr Masango further argued that the subject matter of the 2018 judgment was the disposal of the two stands and applicant became aware of this position as far back as the year 2022.In substantiating this point in limine reliance was made on the case of Unitrak (Private) Limited v Telone (Private) Limited SC10/18 that this court cannot re-examine its previous decision through an interdict application.
Responding to this point in limine applicant submitted that in the circumstances the court is not functus because the parties under HCH 885/18 and the present application are different. Mr Zvirahwa argued that the court cannot be functus in a succession dispute because there is a corporate arrangement tied to the same piece of land. It was applicant’s further submission that the principle of functus officio applies in circumstances where the parties are the same and are bound by that Order.
The Law on Functus Officio

The principle of functus officio was explained in the case of S v Chinyemba HH 629/15 at p 4 wherein MUSAKWA J (as he then was) held,

“In Harare Sports Club and Another v United Bottlers Limited (supra) at 267(HC) GILLESPIE J expressed this principle as follows:
There are in principle major obstacles to a court interfering with its own judgment. The first of these is the principle "functus officio". Where a court has determined a cause and given its decision then to the extent to which its function has been discharged it has no power to revisit the matter. Second, and reinforcing the first, is the desideratum of finality in litigation. Third, considerations of res judicata have also entered the equation.”


The same sentiments were shared by the Supreme Court Bench in Unitrak (Private) Limited v Telone Private Limited SC10/18 where it was held that,
“ It is a general principle of our law that once a court or judicial officer renders a decision regarding issues that have been submitted to it or him, it or he lacks any power or legal authority to re-examine or revisit that decision. Once a decision is made, the term “functus officio” applies to the court or judicial officer concerned. It was further held in the case of Church of the Province of Central Africa v Diocesan Trustees, Diocese of Harare 2010 (1) ZLR 346 @ 347 G-H to 348A-B where this court said the following: “…while normally a court does not have jurisdiction to interfere with its own judgments because, in relation thereto, it is functus officio, it does have such jurisdiction over orders made in interlocutory and procedural matters…The endorsement that the matter is not urgent was made on a consideration of the papers without hearing any oral argument by the parties. It was the prima facie view of the matter as regards the issue of urgency. This court cannot be functus officio in such circumstances. Had the parties been heard orally and a determination made thereafter, such determination would be consequent upon full ventilation by the parties on the pertinent issue. In my view, the court would then become functus officio.”


These two precedents are apposite that once a court has determined a matter it cannot revisit it. In 2018 ZHOU J (as he then was) dealt with this matter and his order is extant. He authorised the sale of the 2 properties. This court cannot revisit this Order and stop the sale of the properties which sale was authorised by this court. It is for the foregoing that I find that this court is now functus officio.
Lastly, first and third respondents raised another preliminary point that the application is based on material non disclosures. It was first respondent’s contention that when applicant approached the court with this urgent chamber application, she was aware of the existence of the Order given under case number HCH885/18. The same and the Deed of Settlement were discovered in case HCH6000/21. However, applicant chose not to disclose the existence of the Order in HCH 885/18. Mr Masango argued that had applicant disclosed the Order in HCH 885/18 the Court would not have granted the interim order. It was first respondent’s further submission that the interim order was granted in error hence the final order sought cannot be granted. He prayed for the dismissal of the application with costs on a higher scale.

Third respondent submitted that the Provisional Order was erroneously obtained through material non disclosures. Applicant did not disclose that the sale of the two stands was authorised by an Order of this court granted under HCH 885/18 even when she was fully aware of this position. It was Mr Jiti’s contention that applicant did not disclose that the sale of the two stands was authorised by the court but lied under oath in her Founding Affidavit that 1st Respondent was unlawfully disposing stands whilst she is challenging the Will. It must be observed that the Applicant makes a concession that the Order by Consent is the causa (legal basis) for the sale. The Applicant therefore ought to have disclosed this material aspect and surely the court could not have granted the interim relief as it did. In substantiating this submission third respondent relied on the case Mcfoy v United Africa Company Limited (1961) 3 ALL ER 1169 that the provisional order and the final order sought must be discharged on the basis of material non -disclosure. Third respondent prayed for the discharge of the Provisional Order with costs on a higher scale.
Applicant’s response to this point was that there was no nondisclosure of material facts. What was material was disclosed. The 2018 Order by consent is respondents’ defence and is not part of applicant’s cause of action. She disclosed facts which were essential, which are that she is an heir, a biological daughter of the late Philemon Machipisa, first respondent is selling land registered in her father’s name while the Will is being contested. Further, it was her response that the Deed of Settlement is irrelevant to the administration of estate because the late Philemon was not a party to it.
It is quite clear from Applicant’s founding affidavit and the certificate of urgency that the applicant did not disclose to the court that the sale of the two stands was authorised by an order of this court granted under HCH885/18. This Order is extant and binding. She went on to misrepresent the facts by alleging that first Respondent was unlawfully disposing stands and yet first respondent is lawfully doing so on the strength of the Order. Challenging the Will does not make the actions by first respondent unlawful. This was her basis for the urgent chamber application for an interdict. The Applicant had a duty and ought therefore to have disclosed this material information in her pleadings.
Had she done so, I would not have granted the interim Relief as I did because clearly the matter would not be urgent, as the date when the action arose was well before September 2025. Applicant was aware of the Deed of Settlement and the Court Order as these two documents were discovered in the 2021 trial. I would not have interdicted lawful conduct and

an extant Order granted by Zhou J. Applicant was dishonest for not disclosing this material fact and it is for the foregoing that I find that the point in limine was well taken.
Having upheld the preliminary points raised by first and third respondents I will not delve into the merits of the matter. Even if I had to proceed to the merits, I would not have confirmed the Provisional Order, simply because it is trite that you can not interdict lawful conduct, that is, interdicting first respondent from selling the said stands which he was authorised to do by a court order, the stands are not part of the estate as per the Deed of Settlement whose terms were reduced into a Court Order and in the final order applicant is bringing a new issue, that of interdicting first respondent from administering the estate.
First and third respondents prayed that the Provisional Order be discharged with Applicant paying punitive costs. Having found that the preliminary points were well taken, I uphold them.
In the circumstances I order as follows:
1. That the Provisional Order granted on the 15 September 2025 be and is hereby discharged.

2. Applicant shall pay first and third Respondents’ costs on the legal practitioner and client
scale.
MHURI J:…………………………….




Laita & Partners, applicant’s Legal Practitioners
Malinga Masango Legal Practice, first respondent’s Legal Practitioners
Jiti Law Chambers, third respondent’s Legal Practitioners
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