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KUDYA, J:

	This judgment addresses the points in limine raised by the appellant and by the respondent at the commencement of the hearing of the main merits of the appeal.
	Appellant took the point that it is irregular for the respondent to have filed its Heads of Argument on the matter together with 2 documents styled “attachments.”  In appellant’s view the admission of these documents is tantamount to adducing evidence in the Heads of Argument which is not legally permissible.  In support of his point the appellant made reference to Rule 19 (2) of the Labour Court Rules which sets out the format which Heads of Argument should take.
	Further to that he also relied on the Supreme Court decision in Catherine Mupotola v SADC SC/6/07 where ZIYAMBI JA held that it was improper for a litigant to seek to place evidence before the appeal court which evidence was not part of the record before the Court aquo.
	Finally appellant also argued that notwithstanding the fact that Rule 12 enjoins the Labour Court to avoid formality in proceedings where it is just to do so it need be observed that the very fact that the Labour Court rules were crafted to spell out the manner in which matters have to be presented before it means that these rules were intended to be followed.
	Appellant also indicated that in the event that the court was persuaded to admit the annexures he would thus implore the court to allow him to respond to them appropriately lest he be prejudiced by their irregular admission.
	Appellant also drew a distinction between the raising of a point of law and the adducing of evidence.  He agreed that indeed a point of law can be raised at any stage even in the heads but the leading of evidence at any stage would not be sanctioned by law.
	This is particularly so if one notes that Rule 15 (2) allows a party to attach to his notice of response all attendant documents that he/it wishes to rely on in its case.  In the instant case it is the appellant’s argument that respondent should have done so when it filed its notice of response.  In any event the documents complained about were not part of the disciplinary proceedings which are the subject of appeal hence it would be improper to admit them as they were not tested by the court aquo.
	In response, the respondent was adamant that due to Rule 12 which talks about informality of proceedings it was its considered viewthat admission of the annexures would not affect the validity of the proceedings neither would they prejudice the appellant’s case in any way.  It also argued that the Labour Court rules do not categorically preclude the admission of evidence with the heads especially in its case where the evidence is meant to amplify the point of law subsequently made in the heads.
	As regards this point it is pertinent to note that the law is as clearly explained by the appellant.  Indeed raising a point of law is clearly distinct from leading evidence in a case.  The definition of a point of law is well setted.  See Muzuva v United Bottlers 1994 (1) ZLR 217.  Arising from the definition in this case the court fails to appreciate how the attachments would fit in to that definition.  
An explanation of what the law is would not require any evidentiary attachments to explain the law at all. In any event, as also correctly observed by the appellant the very existence of the rules of the Labour Court speak to a standard which has to be follow in the conduct of the proceeding and that cannot be flouted in the guise of reliance on the informality clause in the rules.
	The court is satisfied that the point in limine on the attachments to the heads being with merit it be and is hereby upheld.  The attachments are accordingly expunged from the record.
	On the other hand, the respondent raised the point that there is no appeal before the courts.  This is so because in its view the appellant cited the wrongparty and if an order is granted it may not be executable as it would be bad in law in that respect.  In particular respondent’s argument is that appellant was in the employ of PG Timbers a subsidiary of PG Industry.  To that extent the disciplinary proceedings were between appellant and PG Timbers which is a separate legal entity from PG Industries.  The respondent argued that such an anomaly is a fatal omission which goes to the root of the appeal and entitles it to seek that the appeal be dismissed with costs on that basis.
	In response to this point the appellant argued that he did not cite the wrong party.  He argued that in his dealings with PG Timbers and PG Industry he was made to believe that they were one and the same body or rather that he was contracting with the same body.  The basis of his argument is that a reading of exhibit (1) his payslip shows that it was issued by PG Industries as his employer with his pay point styled PG Timbers Harare.  In his view if one places reliance on the definition of “employer” in the Act as being the one who remunerates a party it is his argument that since PG Industries remunerated him it therefore means it was his employer.
	In that regard he maintained that he sued out the correct party.  Further to that he relied on his job description which makes reference to PG Industry as his employer.   Over and above that his contract refers to both PG Timbers as well as PG Industries.  He argued that the least that can be said of the citations is that the entities or their dealings with him held out that they are one and the same entity.
	The respondent was however adamant that it was clear to appellant that his employer was PG Timbers and he should have proceeded against such.  The references to PG Industries was occasioned by the fact that all the stationery used by PG Timbers emanated from its head office PG Industries hence the alleged mix up where in all documents there ended up being reference to PG Industries as well as PG Timbers in the same context.  It thus maintained its stanic that the appellant ill-cited it and the appeal had to be dismissed on that basis alone.  It also distinguished the facts of the case of Bvekerwa v PG TimbersLC/H/340/13 where it argued that in the Bvekerwa(supra)case the facts differed from facts of instant case.  Further to that it maintained that the Bvekerwa  case is on appeal at Supreme Court hence the ruling cannot be relied upon by this court.
The law is clear on the citation of parties that if the ill citation goes to the root of the case and is bound to prejudice the ill cited party then indeed a claim can be dismissed on that account only.  In the same light the law is also clear that a party cannot rely on its mistake to the prejudice of the other party.
Applying the legal principles stated above to the facts of the instant it is worth noting the following.   In the first place all the documents referred to in the instant case  create the impression that there was no clear distinction between PG Industries and PG Timbers.  It would thus not be stretching one’s imagination too far to conclude that where the respondent decided to communicate with the appellant in every material aspect from the job offer to the payslip making interrelated references to the 2 parties appellant cannot be faulted for concluding that he was dealing with either/or at all relevant times.  
The respondent can thus not rely on the confusion which it created in its correspondences.  In any event even if the court were to rule that indeed it is an omission it is not an omission which goes to the rest of the case as PG Industries as the respondent says is the holding company of the subsidiary so it cannot at law be legally be answerable to its subsidiary’s obligations/dealings where it is appropriately roped in.
In instant case the double reference for the 2 parties in the dealings with appellant put respondent within the ambition of being the employer of the appellant.  The point thus lacking in merit should be dismissed.  Even if court were to abandon the Bvekerwa case referred to the net result would be the same for the reasons mentioned above.

IT IS ORDERED THAT
1.  Point in limine on attachments to Heads of Argument being with merit it be and is hereby upheld.  The 2 attachments are accordingly expunged from the record.
2. Point in limine on citation of parties being without merit it be and is hereby dismissed.
3. Each party bears own costs.
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