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MARITA KAHWEMA	APPELLANT


BRITISH EMBASSY (ZIMBABWE)	RESPONDENT


Before the Honourable G. Musariri, Judge:


For Appellant	- Mr R. Matsikidze, Attorney
For Respondent	- Mr T. Chagonda, Attorney



MUSARIRI, J:



Appellant appealed to this Court against her dismissal from employment by Respondent. The appeal was made in terms of Section 92D of the Labour Act Chapter 28:01. Respondent opposed the appeal.
The grounds of appeal were eight-fold. However Respondent’s attorney submitted that the grounds broadly raise 2 (two) issues being the propriety of the conviction and the penalty respectively.

Conviction
The Disciplinary Authority (DA) disposed of the issue as follows; “I have considered all the evidence at length.






After looking at the evidence addressed by the Employer’s witnesses, I find it solid and persuasive. The Employee on the other hand blamed everyone and everything except herself, even for things she could easily (have) conceded like that she erred in not including the unaccounted for funds in her handover notes, or not asking her immediate superior on how to complete the accounting for the funds, or not mentioning this outstanding issue at all in her many meetings (her evidence) with her superior in March 2023. She does not even explain convincingly why the money was in her drawer for over five months. As earlier discussed, her sole witness (other than herself), the Finance Manager was woefully inadequate. He testified things he did not know as detailed in the analysis. He did not help her at all. And she did not help herself in her own testimony as she laid blame on every door step other than her own. And at all the relevant time 28 October, 2022 the money was in her drawer:
In the end, I find that on a balance of probabilities, the Employer proved its case against the Employee. She failed to comply with policy, something which she herself confirmed was not expected of her. She is thus guilty of conduct inconsistent with the implied terms of her contract, namely that an employee is expected to follow policy.”

Appellant’s argument were summarised in her Heads of Argument thus;


“Heads in Main
1. The DFID Travel Policy and ARIES system could not be relied on to charge and convict the Appellant for late acquittal of funds when they were no longer in force. See Section 70 of the Constitution.
2. The Appellant was a claimant and therefore exempted from acquitting funds within the stipulated time due to sickness per the FDCO Travel Expenses Guidance.
See Chegutu Municipality v Manyora 1996(1) ZLR 262(5).
3. The penalty of dismissal was grossly harsh in the circumstances.






In oral argument before this Court Appellant relied heavily on the 2nd head of argument. She relied on an excerpt from Respondent’s policy documents which reads

“Claimants are required to account for all credit and expenditure, any advances and unspent cash. Claims submitted after 3 months may be rejected unless the following exceptions apply;

· late submission due to sick absence or maternity leave
· being misinformed…	”

It is common cause that Appellant received an advance from Respondent for the relevant field trip on 6th October 2022. She returned from the trip on 28th October 2022. She went on sick leave on 18th November 2022. She returned to duty on 1st March 2023. She only returned the unused funds from the trip on 5th April 2023. The unused funds amounted to US$771-00. Appellant submitted that her return of unused funds was timely considering that she returned from sick leave on the 1st March 2023.
Respondent stated that their policy was that acquittals for advances were done within 30 days after a trip. This was confirmed in the memo to Appellant on 6 October 22 which stated;

“Just a gentle reminder that if you are planning to go on field visits or official travel later this month or early November and need an advance via bank transfer please submit your request by close of play tomorrow 7 October 2022; acquittals will be done in November.”

Between the 28th November 2022 and 18th November 2022 Appellant was on duty but did not acquit. She went on sick leave and then returned to duty on 1st March 2023. She stated that she acquitted on the 31st March 2023. Therefore even by her own admission she had exceeded the 30 day limit for acquittals. It was further noted that the policy relied on by Appellant to say she had 3 months to acquit does not apply to advances.




A reading of the portion excerpted above shows that it applies to claimants i.e. employees who would have used their own funds for the field trips. Those who received advances from the employer were bound by the 30 day limit. The claim that acquittals could not be done on the new (acquittal) system is immaterial as the policy that required acquittals for advances within 30 days remained unchanged. This Court is satisfied that the guilty verdict was properly returned based on the material facts which were largely common cause.

Penalty
Respondent argued through her Heads of Argument,


“6.3 However, this is not the case in the present matter as the conduct complained of did not caused a substraction of the employer – employee relationship. There was simply a gap in the employer’s system coupled with the sickness of the Appellant, which circumstances delayed the acquittal of funds by the Appellant, who would undoubtedly have acquitted the funds, all things being equal.

6.4	Further in the case of Tobacco Sales Floor Limited v Chimwala 1987 (2) ZLR 210 (5C) the Court held that-
For an inconsistent act to warrant dismissal, it should amount to disowning or repudiating the contract of employment.”

This argument was effectively countered by Respondent through its Heads of Argument thus,


“30. …… In Tobacco Sales Floor Limited v Chimwala 1987(2) ZLR 210 (5C) the Court held that;

it was up to the employee to show that his misconduct, though technically inconsistent with the fulfilment of the conditions of his employment contract, was so trivial.






31. It is submitted that the employee failed to discharge that onus, as was correctly held by the Hearing Officer. There can be no doubt that the employee’s conduct cannot, by any stretch of imagination, be deemed as trivial.

32. Further and in any event, the Appellant committed the offence while on a final written warning, although she denied this in her mitigation statement. Having committed a similar offence within the period the final warning was valid, the decision to dismiss was unassailable.”

The Disciplinary Authority set out the circumstances of Appellant’s previous conviction for misconduct and the final warning therefor. It is clear that Appellant committed a serious act of misconduct whilst sitting on a final warning. Her misconduct was seriously aggravated in the circumstances.

CONCLUSION
All in all this Court concludes that the appeal lacks merit as regards the both conviction and penalty. Therefore the appeal must be dismissed.






Wherefore it is ordered that,




1. The appeal be and is hereby dismissed; and




2. Each party shall be its own costs.







G. MUSARIRI
J-U-D-G-E

