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CHIKOWERO J:

[1]	This is an appeal from the whole judgment of the Magistrates court sitting at Harare handed down on 30 April 2025 dismissing the appellant’s claim. 
[2]	On or about 7 December 2013 the parties entered into an unregistered customary law union.  That union was terminated sometime in October 2021.
[3]	On 8 October 2024 the appellant issued summons out of the Magistrates Court at Harare claiming certain movable property alternatively the value thereof.  In the summons and particulars of claim the appellant pleaded the existence of a tacit joint and universal partnership, alternatively unjust enrichment, as her cause of action.
[4]	The respondent, acting in person, entered an appearance to defend and, in due course, filed and served his plea.  He denied the existence of a tacit joint and universal partnership as well as the allegations that a dismissal of the claim would result in him being unjustly enriched.  He prayed for the dismissal of the claim with costs on the punitive scale.	 
[5]	The parties adopted the appellant’s Pre Trial Conference issues.  Consequently the onus lay on the appellant to prove the existence of a tacit joint and universal partnership, alternatively the unjust enrichment claim. 
[6]	At the trial evidence was adduced for both parties.
[7]	The appellant filed written closing submissions.
[8]	The respondent’s closing submissions were oral.
[9]	The lower court rendered judgement.  It dismissed the appellants claim on the basis that the appellant had not pleaded the law relating to a tacit joint and universal partnership.  It observed that the law on tacit joint and universal partnership had only been set out in the appellant’s closing submissions.
[10]	Further, the lower Court did not deal with the appellant’s alternative claim of unjust  enrichment 
[11]	It did not deal with the evidence placed before it.
[12]	We agree with Ms Nare that the lower Court erred at law in dismissing the appellant’s claim on the basis that she had not pleaded the law of tacit joint and universal partnership.  It was required of the appellant to plead the facts alleging the existence of a tacit joint and universal partnership, not the relevant law.  In Mphoko and Anor v Nanavac Investiments (Private) Limited and Ors HB 209/22 MAKONESE J said: 
“A Plaintiff is required to plead his/her claim in terms that are lucid, logical and intelligible.  A plaintiff must only plead the facta probanda.  A plaintiff does not need to plead evidence or the law.”
 [13]	The plaintiff pleaded the facts alleging the existence of a tacit joint and universal partnership.  The respondent understood that cause of action and pleaded accordingly.  In defining the issues for trial, the parties were clear that one of the issues was whether they had a tacit joint and universal partnership.
[14]	The lower Court also committed an irregularity in dismissing the appellant’s claim without dealing with the alternative cause of action of unjust enrichment.  The failure to determine the alternative claim of unjust enrichment is an irregularity.  It amounts to an omission to consider an issue placed before the Court.  See R v Jokonya 1964 RLR 236(G), S v Makawa and Anor 1991(1) ZLR 142(S), Muchapondwa v Madake and Ors 2006 (1) ZLR 196(H), S v Mapiye S 214/88 and Gwaradzimba NO v Gurta AG 2015 (1) ZLR 402(S) 
[15]	The two errors committed by the lower court led it to a third- a failure to consider the merits of the matter.  Since that court did not engage with the evidence placed before it, it did not decide the matter on the merits.
[16]	We will allow the appeal, set aside the judgement rendered a quo and remit the matter to the lower Court for the same Magistrate to determine the matter on the merits.
[17]	We think it fair that each party should bear its costs of this appeal.  The appellant has succeeded in having the judgment of the lower court set aside.  But she has not succeeded in her quest to have us decide the matter which was before the lower court on the merits.  Absent a decision of that matter by the lower court on the merits, it is incompetent for this Court to decide this appeal on the merits.  The lower court is yet to have its say on the merits.  It must be accorded the opportunity to do so. 
[18]	As for the respondent, he has not succeeded in defending the judgment appealed against.  But it was not his fault that the lower court did not determine the matter on the merits.  It would be unjust to saddle him with the appellant’s costs of this appeal.
[19]	In the result, IT IS ORDERED THAT:
1.	The appeal is allowed
2.	The judgment of the Magistrates Court is set aside.
3.	The matter is remitted to lower court for the same Magistrate to determine the matter on the merits.
4.	Each party shall bear its own costs of the appeal.


CHIKOWERO J:......................................................................


ZHOU J:.....................................................................................
			I agree
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