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[bookmark: _GoBack]IN THE LABOUR COURT OF ZIMBABWE	     JUDGMENT NO. LC/H/44/2020
HARARE, 29 JANUARY, 2020		              CASE NO. LC/H/179/19
AND 14 FEBRUARY, 2020


SHEPHERD CHIPUNZA							Appellant

HAMMER & TONGUES AUCTIONEERS
(PRIVATE) LIMITED							Respondent	

												
Before The Honorable G Musariri, Judge:

For Appellant:			Mr A. Chambati, Attorney
For Respondent:			Mr GM. Nyangwa, Attorney		

MUSARIRI J:

	On the 14th August 2019 at Harare, Arbitrator T.C, Sengwe issued an award. He ordered Respondent to pay Appellant an amount of ZWL $62,700-00 in respect of backpay and damages for loss of employment. Appellant then appealed to this Court against the award. Respondent opposed the appeal. The grounds of appeal were two-fold. I shall deal with the grounds ad seriatim.

That the Arbitrator erred in using the wrong conversion rate from United States Dollars (USD) to Zimbabwe Dollars (ZWL)

The ratio of the ruling appears in the Arbitrator’s analysis as follows;

“33.	 It is imperative to note that the claimant is entitled to backpay as part of his damages and at the time of dismissal from employment the Claimant was earning a salary of USD$1 100 and was entitled to 80 litres of fuel per month and cellphone allowance of USD$50.00 accordingly.

43. 	The Claimant’s claim is in United States Dollars but Statutory Instrument 33 of 2019 guide this tribunal on the currency in which amounts are to be awarded”.

Regrettably the Arbitrator did not spell out how he was guided by the quoted 
instrument. However the breakdown of his award shows that he converted USD to ZWL at the rate of 1 to 1.

	The instrument which the Arbitrator cited is called the Presidential Powers Temporary Measures)  Amendment of Reserve Bank of Zimbabwe Act and Issue of Real Time Gross Settlement Electronic Dollars (RTGS Dollars) Regulations, S.I 33 of 2019. Inter alia its section 4(1) provides;

“(d) that, for accounting and other purposes, all assets and liabilities that were, immediately before the effective date, valued and expressed in United States dollars (…) shall on or after the effective date be deemed to be values in RTGS dollars at a rate of one-to-one to the United States dollar”.

The effective date is the 22nd February 2019 which is the date of promulgation of the instrument.



Therefore when the Arbitrator issued his award in August 2019 that was after the effective date. It therefore follows that the liabilities arising from Appellant’s USD wages had converted ex lege to ZWL. The conversion came at the prescribed rate of one-to-one. This position was buttressed by the Finance (No.2) Act No.7 of 2019. Its paragraph 22(1) d restated the aforequoted provision in the instrument.

Appellant sought to argue that there was no judgment debt prior to the effective date. He referred to section 4(1) e of the instrument. It provides for variances in the opening parity rate after the effective date. It decreed that such variances shall be determined by what is popularly called the “inter-bank rate”. On that basis Appellant prayed that the award be amended to express liability in USD and then be converted to ZWL at the inter-bank rate applicable “at the date of payment”. I consider this argument as untenable. Liability in casu arose from the date of termination of Appellant’s employment by Respondent. That was before the effective date in the instrument. Then upon the effective date the USD liabilities arising from the termination were converted to ZWL at the parity rate or one-to-one. Once conversion was done ex lege no further conversion was called for. Accordingly I consider that the Arbitrator’s reliance upon the instrument as well-advised and correct.

That the Arbitrator grossly erred by dismissing Appellant’s claim for fuel and airtime allowances

The Arbitrator opined as follows,

“34. The Claimant is not eligible to get fuel allowance and airtime by virtue of the fact that those benefits accrue only in the processes of furthering the business of the employer and these cannot be claimed as part of back-pay”.

Appellant reasoned that the employment contract “specifically awarded the appellant these allowances of airtime and fuel for his personal enjoyment without any condition being attached to them”.

I note that the fuel and airtime allowances were availed in fixed amounts per month. They were just like the employee’s wages. As he stated they were availed unconditionally on a monthly basis. To that extent I consider the allowances as part and parcel of the employee’s wages. The situation contrasts with say travel and subsistence (T & S) allowances. The latter are payable as and when an employee is instructed to work away from his station. 

Respondent cited the case of ZBH v Gono 2010 (1) ZLR 8H. Respondent stated that the case is authority that benefits cease upon termination of employment. The case concerned the employer’s claim for the return of its vehicle by the employee after termination of employment. The case being about ownership rights is distinguishable as the subject matter in casu is payment of allowances.

I consider that the Arbitrator erred by delinking the allowances from Appellant’s wages.

Appellant quantified the allowances thus,

Fuel allowances						4 176-00
Airtime allowances						1 800-00
Total								$5 976-00


Respondent did not challenge the quantum. I shall therefore grant the same.


Wherefore it is ordered that;

1. The appeal be and is hereby partially upheld;


2.	The award issued by Arbitrator TC Sengwe dated the 14th August 2019 is amended by the following addition,
	“46 Respondent shall pay Claimant an amount of $5 976-00 in respect of unpaid fuel and airtime allowances”, and

3.	Each party shall bear its own costs.
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