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Absolution from the instance

A. Musvipwa for the plaintiff
A. Muchadehama fort the defendant
	MAKONESE J:	This is an application for absolution from the instance at the close of the plaintiff’s case.
	The factual background to this case is that on 12th September 2017, the plaintiff caused summons to be issued out of this court against the defendant.  In his claim, plaintiff sought payment of the sum of US$150 000 being damages for malicious prosecution arising from plaintiff’s prosecution in the Magistrates’ Court.  Plaintiff claims that the prosecution was at defendant’s instigation and that there was no reasonable or probable cause for his prosecution, which was activated by malice.  The plaintiff was acquitted on the criminal charges that had been laid against him.  The plaintiff’s second claim was for payment of US$130 000 being damages for defamation. Plaintiff averred that defendant intentionally infringed plaintiff’s right to his good name and reputation by falsely accusing him of having stolen 74 pillar tapes. The missing pillar tapes were the property of the defendant. On the basis of these false claims, plaintiff averred that he lost his employment of twenty six years.  At the time plaintiff left defendant’s employment he was employed as a foreman.  His duties involved the supervision of bricklayers, painters, carpenters, handyman, plumbers and general hands.
	At the pre-trial conference held on 18th June 2018 before MATHONSI J (as he then was), the plaintiff withdrew the claim for defamation and persisted with his claims for malicious prosecution.  On 25th June 2019 the trial commenced.  The plaintiff led evidence and closed his case.  The defendant indicated its intention to apply for absolution from the instance on the grounds that the evidence led in court did not establish a prima face case.
	It is not disputed that on or about the 8th of December 2013 the plaintiff filed a report with the National Railways Security Department that 74 pillar tapes had gone missing.  The pillar tapes were valued at $2 752, 72.  The records indicated that the pillar tapes had been paid for through RTGS electronic transfer on the 5th of November 2018 at Halsted Brothers, Bulawayo.  Despite collecting the pillar tapes in January 2014, the defendant reported the loss of the tapes to the security department, very late in December 2014.  At the time of reporting the loss, the plaintiff claimed that he collected the tapes from Halsted on 22 April 2014 despite the existence of an invoice and delivery note that he signed on 4th January 2014.  Investigations carried out by the defendant established that there was a public holiday from 18th April to 21st April 2014 and thereafter the plaintiff proceeded on leave from the 22nd April to 25th April 2014.  It became apparent that plaintiff collected the tapes on a Saturday on 4th April 2014 when he was not officially at work. He only reported the loss in December 2014.  The plaintiff initially led the police to believe that the storeman, one Donald Ngwenya had stolen the tapes.  The plaintiff’s version was that Donald had collected the tapes on 22nd April 2014. Donald denied receiving the property.  Criminal allegations against Donald were subsequently withdrawn.  The plaintiff was then prosecuted for the theft of the tapes.  He was acquitted of those charges.  It is that acquittal that has given resolve to the plaintiff to pursue these claims for malicious prosecution.
Issues for determination
	The issues for determination in this application may be summarised as follows:
1. What are the requirements for absolution from the instance to be granted?
2. What are the plaintiff’s claims?
3. What is the plaintiff’s evidence?
4. Has the plaintiff established a prima facie case warranting defendant to be put to its defence to rebut it?
In terms of Order 49 Rule 437(1) of the High Court Rules, 1971 absolution from the instance may be granted at the close of the plaintiff’s case.
Requirements for absolution from the instance
	The requirements for the granting of an application for absolution from the instance are now well settled.  At the close of the plaintiff’s case, the defendant before commencing its case may apply for the dismissal of plaintiff’s claims.  Should the court accede to the application, the judgment will be one of absolution from the instance.  The application is granted where the plaintiff’s evidence is insufficient for a finding to be made against the defendant.  See Herbstein & Van Winsen, The Civil Practice of the Supreme Court of South Africa, 4th ED page 841.
	In an application for absolution from the instance, the defendant must show that after the plaintiff has led all his evidence in his case, the plaintiff’s burden of proof has not been discharged.  In other words, the evidence led by the plaintiff in his case is not sufficient to prove a prima facie case for which the defendant can be asked to start a rebuttal in his defence.  The defendant is required to show that there is no prospect that the plaintiff’s case might succeed.  The position of the law has been settled in a number of decided cases, including the following:   Sibanda v Chikumba HH-92-14; Efroloul (Pvt) Ltd v Muringani HH-122-13; Manyange v Mpofu & Ors HH-162-11; Supreme Service Station (1969) Pvt Ltd v Fox & Goodridge  Pvt Ltd 1971 (1)  RLR (I)A
	The defendant contends that the plaintiff has not lead sufficient evidence to establish a prima facie case.  The plaintiff argues that he adduced sufficient evidence which established a prima facie case, warranting the defendant to be put on its defence.  The plaintiff avers that it sufficiently established the essential elements for his claim for malicious prosecution and that a court directing its mind reasonably to the evidence could or might grant judgment in favour of the plaintiff.  Plaintiff contends that his prosecution was instigated by the defendant with no reasonable or probable cause.  The plaintiff avers that the prosecution was activated by malice.  It is my view, that in claims for malicious prosecution, once it is proved that the defendant did not maliciously or falsely cause the arrest of the plaintiff, the matter ends there.  The whole purpose for damages for malicious prosecution is to compensate a party who has suffered damages arising out of a malicious and false prosecution.  It must be shown that the activation of the prosecution was not based on any reasonable cause.  See;  Chipombwe v Gumbo HH-305-15.
	It is an actionable wrong to procure the arrest, imprisonment or prosecution of anyone by setting the law in motion against him maliciously and without reasonable cause.  In Thompson & Anor v Minister of Police 1971 (1) SA 371, the court stated that an arrest is malicious where defendant makes improper use of the legal process to deprive the plaintiff of his liberty.  The essential requirements are that the defendant should have made a report to the police causing the arrest of the plaintiff.  That report must lead to the prosecution of the plaintiff.  It must be shown that the report was baseless.  Evidence must be placed before the court to show that in making the report the defendant acted maliciously.  An acquittal on criminal charges is in itself not an indication that the laying of charges was malicious.  In other words, the malicious prosecution relates to misuse and abuse of the criminal process.  It is not every prosecution that is conducted in favour of an accused person that necessarily leads to a successful claim of malicious prosecution.  For the plaintiff to succeed in an action for malicious prosecution, it must be established that the defendant had the animo inuriarum, in instigating, initiating or continuing with the prosecution.  In summary, for the plaintiff to succeed in a claim for malicious prosecution he must prove the following:
(a) That the prosecution was instigated by the defendant
(b) It was concluded in favour of the plaintiff
(c) That there was no reasonable cause for the prosecution
(d) That the prosecution was activated by malice
In Econet v Sanangura SC-52-13, MALABA DCJ (as he then was), stated at page 8 of the cyclostyled judgment as follows:
“The law on the delict of malicious prosecution is clear.  In Luke Davies v Premier Finance Group Ltd HH-235-10, PATEL J (as he then was) stated at pp 10-11:

“According to Feltoe: A Guide to the Zimbabwean Law of Delict (2006), the delict of malicious prosecution or proceedings is committed:
“When D maliciously and without reasonable cause brings legal proceedings against another.  Every citizen has a right to use legal proceedings legitimately for the purpose of upholding and protecting his rights.  He or she does not, however, have the right to abuse the legal process for the purpose not of upholding and protecting and furthering his or her rights, but instead solely for the purpose of causing harm to P because he or she has malice towards P.

…  As regards malicious prosecution the case of Bande v Muchinguri (1999) points out that the term “malice” did not here mean spite or ill will or a spirit of vengeance, it had a wide connotation.  It included any motive different from that which is proper for the institution of criminal proceedings which is to bring an offender to justice and thereby aid in the enforcement of the law.”
	The learned judge went on to state that placing of information and facts before the police does not in itself amount to instigating prosecution.  It would amount to instigation if besides giving information the defendant proceeds to lay a charge or overbears on the police to institute proceedings which they would not otherwise commence or institute.
	In his evidence, the plaintiff testified that he is in fact the one who made the report of the missing pillar tapes.  The suspect at the time was one Donald Ngwenya.  Upon investigation of the circumstances surrounding the missing tapes it was realised that the plaintiff had not given a logical explanation of how the tapes went missing.  The police then arrested the plaintiff who was subsequently prosecuted.  It is clear therefore,   that defendant did not in fact instigate the prosecution.  In seeking to justify the amount of damages in the sum of US$150 000,  plaintiff stated his claims as follows:
(a) To clear his name	  	 	  $5 000
(b) For the trauma he went through	$40 000
(c) For humiliation			 $30 000
(d) For loss of dignity			 $10 000
(e) Loss of health			 $10 000
(f) Loss of his time			   $5 000
       US$130 000
	The plaintiff further testified that he was claiming for damages for mental anguish.  It became apparent that the figures put up by the plaintiff did not add up.  It also became clear that the plaintiff’s claims outlined   in the summons and declaration, and the evidence led in court was inconsistent with a claim for malicious prosecution.  The plaintiff’s claims were clearly based on a basic misunderstanding of what it is that ought to have claimed.  The plaintiff claimed that the defendant’s employee reported the matter to the police.  The defendant is an organisation that operates through its authorized representatives.  It was not entirely clear from the plaintiff’s evidence who actually   made the report complained of.  Without citing a particular offending employee or agent the defendant cannot be held vicariously liable for the acts of an unknown person.  I have already pointed out in this judgment that plaintiff is the one who initially reported the matter of the missing tapes to defendants’ security department.  The decision to prosecute the defendant was not at all the instigation of the defendant.  Under cross examination, the plaintiff admitted that he had no evidence that it was one Michael Nyathi or any of the defendant’s security details or anyone associated with the defendant who made a report to the police resulting in his arrest.  The police acted independently when they decided to arrest the plaintiff.  The arrest and subsequent prosecution was predicted upon reasonable suspension that plaintiff had stolen the pillar tapes.  Plaintiff admitted during the criminal trial that he had taken 74 pillar tapes from Halsteds.  Plaintiff pointed the finger of guilt on Donald Ngwenya.  In his evidence before the trial magistrate, Donald denied knowledge of the missing pillar tapes and refuted the allegation that he took custody of those tapes.  As the storeman, Donald indicated that the tapes were not in his records.  In all the circumstances of the case, therefore, there was a reasonable suspicion that plaintiff had stolen the pillar tapes.  His explanation of how he dealt with the tapes was not satisfactory.  The trial magistrate however, concluded that there was insufficient evidence to convict. I shall not comment on the correctness or otherwise of that decision.
Has plaintiff established a prima facie case?
	The evidence led by the plaintiff was not corroborated.  The evidence was not credible and consistent with the pleaded cause of action.  The evidence falls far short of reaching the threshold of a prima facie case.  The plaintiff’s evidence was seriously discredited under cross-examination.  If the defendant was to open his case there would be nothing to rebut.  One got the impression that plaintiff was seeking some form of payment from his former employer for his long service.  The claim was not factually and legally competent.  A reasonable court applying its mind correctly to the viva voce evidence and the pleadings, would not award the damages claimed.  Plaintiff’s pleaded cause of action case against the defendant was not supported by   cogent evidence.  Plaintiff failed to reconcile the itemized claims as set out in the summons and declaration and his oral testimony.
	In the result, defendant’s application for absolution from the instance at the close of plaintiff”s case is hereby granted with costs.
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