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Criminal Review Judgment

MUTEVEDZI J: This record of proceedings was placed before me in terms of section 58(3) of the Magistrate Court Act [Chapter 7:10] (“the MCA”).
[1] The offender was arraigned before the court of a provincial magistrate at Bulawayo on a charge of contravening section 6(1)(a) of the Road Traffic Act [Chapter 13:11] (“the RTA”). The allegations were that on 12 August 2025 and at Khayalami Construction Site, Upper Rangemore, Bulawayo the offender drove a Leyland Truck motor vehicle without a valid driver’s licence. The offender pleaded guilty to the charge and he was properly convicted. The conviction is unassailable and I certify it as being in accordance with real and substantial justice. The sentence raises issues. The trial magistrate couched it as follows:
“12 months imprisonment of which 3 months imprisonment is suspended for 5 years on condition accused does not within that period commit any offence involving driving a motor vehicle without a licence. 9 months effective.”
[2] During scrutiny, the learned scrutinising regional magistrate noted that section 6(1)(a) of the RTA imposes a minimum mandatory sentence.  He raised a query with the trial magistrate about whether it was competent to suspend the operation of any part of the sentence in view of the provisions of s 358 of the Criminal Procedure and Evidence Act [Chapter 9:07] (“the CPEA”). In his response, the trial magistrate conceded that he could have made an error but highlighted that his view had been that he could suspend a portion of the sentence as long as the effective part remained above the minimum mandatory penalty. The regional magistrate was not persuaded. He forwarded the proceedings to this court for review. 
[3] Section 6 (5) of the Road Traffic Act provides as follows:
“(5) A person who contravenes subsection (1) shall be guilty of an offence and liable to a fine not exceeding level six or to imprisonment for a period not exceeding one year or both to such a fine and such imprisonment:
Provided that, if the motor vehicle he was driving in contravention of that subsection was a commuter omnibus or a heavy vehicle, he shall be liable to imprisonment for a period not exceeding five years and not less than six months.” (bolding is my emphasis). 
[4] The starting point is that every judicial officer must remain alive to the fact that, by any standard, a minimum mandatory sentence is already severe for the offence for which it is prescribed. In the ordinary course of sentencing, a magistrate must impose just the minimum specified by the statute. It is only in exceptional instances that a judicial officer must resort to a sentence longer than the minimum mandatory. In doing so, clear reasons for taking that course must be stated. In the case of S v Chitate HH 568/16 MAFUSIRE J at p. 2 of the cyclostyled decision emphasised the issue when he said:
“Where the essential elements of the crime have been proved and there are no special circumstances, the courts have no choice but to impose the prescribed minimum. Undoubtedly, the court may go above the prescribed minimum. But by all accounts, 9 years is already a very long stretch. The court’s discretion to impose a sentence other than the prescribed minimum has to be exercised judiciously, not whimsically. The sentence should not be a thumb-suck.” 

[5] In casu, the provision under which the offender was convicted calls for the imposition of a minimum mandatory sentence of six months imprisonment.  It was not desirable for the trial court to impose a lengthier sentence than that. If it was, then the magistrate ought to have given reasons for doing so. He did not. 
[6] [bookmark: _Hlk203403286]But the source of strife in this case was, whether or not it is permissible, where a court has imposed a sentence longer than the minimum mandatory, to suspend a portion of such sentence which will however leave the sentence at or above the minimum permissible. In all other cases which do not carry minimum mandatory penalties, a court has power to suspend a portion or the entirety of any prison term it would have imposed on an offender by virtue of section 358 (2) of the CPEA. That power is however constricted in relation to certain specified offences. Section 358(2)(b) of the CPEA provides that:
“(2) When a person is convicted by any court of any offence other than an offence specified in the Eighth Schedule, it may-
	(a)…
(b) pass sentence, but order the operation of the whole or any part of the sentence to be suspended for a period not exceeding five years on such conditions as the court may specify in the order;” (underlining is my emphasis)	

A court may therefore only suspend a portion or the whole of a sentence in any case which is not listed under schedule 8 to the CPEA or where such offence falls under schedule 8 but a statute clearly specifies that a portion higher than the minimum mandatory may be suspended. I remark so because there are instances where a statute prescribing a minimum mandatory punishment may expressly permit the suspension of any portion higher than the minimum. For instance, s 114(4) of the Criminal Law (Codification and Reform) Act [Chapter 9;23] provides as follows: -
(4) A court sentencing a person under paragraph (e) of subsection (2) ⎯ 
(a) to the minimum sentence of imprisonment of nine years, shall not order that the operation of the whole or any part of the sentence be suspended; 
(b) to imprisonment in excess of the minimum sentence of imprisonment of nine years, may order that the operation of the whole or any part of the sentence exceeding nine years be suspended. (bolding is my emphasis).

Clearly therefore, where a court imposes a sentence higher than 9 years imprisonment following a conviction for stock theft where there are no special circumstances, it is allowed to suspend the whole or a portion of that part of the sentence which is in excess of 9 years imprisonment. In all other cases, it cannot do so because schedule 8 as read with s 358 (2) of the COEA proscribes that. Schedule 8 provides that: -
“EIGHTH SCHEDULE (SECTION 358)

OFFENCES IN RELATION TO WHICH POSTPONEMENT OR SUSPENSION, OR DISCHARGE WITH CAUTION OR REPRIMAND, IS NOT PERMITTED

1. Murder, other than the murder by a woman of her newly born child.
2. Any conspiracy or incitement to commit murder.
3. Any offence in respect of which any enactment imposes a minimum sentence and any conspiracy, incitement or attempt to commit any such offence” (own emphasis)	

[7] As correctly pointed out by the learned regional magistrate, the RTA provides a minimum mandatory penalty for driving a motor vehicle without a valid driving licence, if the motor vehicle which an offender was driving was a commuter omnibus or a heavy vehicle. In the case, it was not disputed that the offender was driving a heavy vehicle. It must follow that the offence falls squarely under the exceptions stated in s 358(2) of the CPEA and schedule 8 because it attracts a mandatory minimum penalty. The trial magistrate could not have suspended a portion of the 12 months imprisonment like he did in this case even if the effective term still remained above the minimum mandatory six months. The same point was emphasised in S v World Kera HH452-22, where it was stated that:
“What I perceive as having been left hanging in those decisions and which I wish to add to is that once a court has decided to impose a sentence greater than the minimum mandatory penalty, it is incompetent and unlawful for it to suspend any portion of that sentence even in circumstances where the suspension does not leave the effective penalty below the minimum prescribed.”

In S v Banele Sibanda HB176-24, a similar situation arose. The point was reiterated. The Court said:
“If a court imposes anything more than fifteen years once again it cannot suspend any portion of the sentence on the guise that it will remain with at least the minimum fifteen years imprisonment.”
[8] In this case therefore, by suspending a portion of the sentence, the trial magistrate passed an incompetent sentence. He committed a gross irregularity warranting me to interfere with that sentence. I am unable to confirm the sentence as being in accordance with real and substantial justices. Accordingly, it is ordered that:
i. The sentence be and is hereby set aside
ii. The offender is sentenced to 6 months imprisonment. 
iii. The trail magistrate is directed to recall the offender and advise him of the amended sentence. 



MUTEVEDZI J…………………………..



NDUNA  J……………………………. I agree
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