IN THE LABOUR COURT OF ZIMBABWE HELD AT HARARE ON 11th November, 2022 AND 30 MARCH, 2023


JUDGMENT NO. LC/H/93/23 CASE NO.LC/H/794/22

In the matter between:-

AARON NYARUGWE
APPLICANT

AND

DHARWIZI TRANSPORT (PRIVATE) LIMITED
RESPONDENT

Before the Honourable Makamure, J.

	For the Applicant
	:  Mr Reason Masomera (Trade Unionist)

	For the Respondent
	: Ms Angeline Mupondi (Employee Relations

	
	Manager)


MAKAMURE J.

This is an application for reinstatement of a matter on to the roll. It was deemed abandoned in terms of Rule 46 of the Rules of this Court Statutory Instrument 150/17. The application is opposed. At the commencement of the hearing two preliminary issues were taken on behalf of the applicant.

Points in Limine

The first preliminary issue was to do with representation of the respondent. It was contended on behalf of the applicant that the person who appears in court on behalf of the respondent i.e. Ms Mupondi, is not properly before the court or rather

JUDGMENT NO. LC/H/93/2023

CASE NO. LC/H/794/22

should not appear on behalf of the respondent before this Court. This, it was averred, was because Ms Mupondi chaired the earlier proceedings before the lower tribunal. In support of his position the cases of Gladman Mbira v Civil Service Commission SC 32/21 and Antonia Zvoutete v HarareQuary LC/H/322/21 were cited as authority.

In the second preliminary issue the applicant delved into the contents of the opposing affidavit which was deposed to on behalf of the respondent and the heads of argument which were submitted on behalf of the respondent. The 2nd preliminary issue had to do with merits of the case suggesting that false information was used in the main matter.

As correctly pointed out on behalf of the respondent, the 2nd preliminary issue referred to evidence which should be considered in the main application. I therefore found the second preliminary issue to have been inappropriately taken as it related directly to the issues which have to be considered in the main matter. The 2nd Point in limine is accordingly dismissed.

In response to the 1st preliminary issue it was argued on behalf of the respondent that her appearance (Ms Mupondi) is proper and that it was in fact the applicant’s representative who was not properly before the court by virtue of him presenting his credentials on the date of hearing. The suggestion was that the authority to represent ought to have been filed earlier so that by the day of hearing that document would have been already part of the record. In this regard reference was made to Rule 25(4) of the Rules of this Court 2017.

It was argued on behalf of the respondent that the hearing at the earlier tribunal was conducted in terms of the 6th schedule of the Transport Operating Industry CBA Statutory Instrument 42/22 of which S(8) provides for delegated authority and that she was elected on the basis of her being the employee relations manager. In any event it was submitted on behalf of the respondent that it is the employer’s prerogative to appoint a representative and as such the applicant could not instruct respondent on who should or should not represent it in a court of law. I found merit in this submission. It is indeed the prerogative of the employer to
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choose its representative. Courts do not interfere with how institutions run their affairs.

On the question of who should appear in this Court, this is provided for by S 92 of the Act which states that:

‘92 Representation of parties

A party to a matter before the labour Court may appear in person or be represented and appear by—

(a) a legal practitioner registered in terms of the Legal Practitioners Act [Chapter 27:07]; or

(b) an official or employee of a registered trade union or employers organisation of which the party is a member; or

(c) a company director, company secretary, company legal advisor or person in charge of human resources or personnel management on behalf of the employer.’

The respondent is represented by its Employee Relations Manager. This is consistent with provisions of the Act. This means that the respondent has complied with provisions of both the Act and the applicable employment code. Under the circumstances therefore, I do not find any merit in the preliminary issue raised.

The first preliminary issue is therefore dismissed.

The two preliminary issues raised on behalf of the applicant have been found to have no merit. They must therefore be dismissed.

In view of the foregoing it is accordingly ordered that:

1. The preliminary issues be and are hereby dismissed.

2. The main application be set down for it to be heard on the nearest available date.
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3. There is no order as to costs.


JUDGMENT NO. LC/H/93/2023 CASE NO. LC/H/794/22

4
