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BULAWAYO, 25 March 2026


Review Judgement


CHIVAYO J: Whilst sentencing is the prerogative of a particular court dealing with the matter, and whilst such courts have discretion to exercise their sentencing powers, the Criminal Procedure Sentencing Guidelines, 2023 (S.I. 146/23) as well as precedent sets out basic guidelines for purposes of sentencing within parameters of certain offences. Where statutory provisions are provided for, such provisions must be complied with.
Confusion has been noted in sentencing where an offender is convicted on various counts, wherein the trial magistrates adds the total sentence from the counts the offender would have been convicted of, and then start suspending portions from the total sentence.
Inevitably, some of the trial officers have been guided erroneously, in my view, by the writer Professor G. Feltoe in MAGISTRATES' HANDBOOK, Revised Edition 2021 at paragraphs 7 & 8 as quoted hereunder:
"Where X is sentenced separately on a number of counts, the court may aggregate the sentences on all counts and then order that a portion of the aggregate to be suspended on conditions. The period of suspension need not be related to any particular count. If the court wishes the total period of suspension to begin to run after X has served his/her sentence on all counts, the way to express it is
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to set out the sentences for the individual counts, state whether and to what extent any of the sentences run concurrently with one another, and finally state:
'Of the total sentence of Y years/months, X years/months will be suspended for...on condition that...'
The conditions of suspension to the trial court all future bad conduct that the offender should shy from.”
This court, however, is not comfortable with the practicality of that approach, as that has inevitably resulted in serious confusion as to applicability of the suspended sentence to future crimes of a similar nature. This will be explained from the three cases which were brought before this court on automatic review as outlined hereunder.
Review Minute: State v Zibusiso Ncube HCBCR 435/26 XREF NKP29/26 R06/26
The accused person, Zibusiso Ncube was arraigned before the Nkayi Magistrates Court facing three charges as follows:
1. Robbery as defined in section 126(1) of the Criminal Law Codification and Reform Act [Chapter 9:23].
2. Assault as defined in section 89(1)(a) of the Criminal Law Codification and Reform Act [Chapter 9:23].
3. Negligently causing serious damage to property as defined in Section 141Criminal Law Codification and Reform Act [Chapter 9:23].
The accused person pleaded guilty to all the three counts, and thereafter the court a quo proceeded in terms of section 271(2)(b) of the Criminal Procedure and Evidence Act [Chapter 9:07] to satisfy itself of the essential elements of the offence, the accused person was convicted on all three counts. The conviction on all three counts is confirmed as being in accordance with real and substantial justice.
The offender was sentenced as follows:
“Count 1 24 months imprisonment
Count 2 12 months imprisonment
Count 3 6 months imprisonment
Total sentence is the 42 months imprisonment

a) 6 months imprisonment is suspended for 3 years on condition the offender does not within that period commit any offence involving violence on the person of another or damage to property for which he is sentenced to imprisonment without the option of a fine.
b) A further 6 months imprisonment is suspended on condition the offender restitutes the complainant Caroline Mlalazi USD$645 and Judah Sibanda $106/zig equivalent by 19/03/26 via the Clerk of Court Nkayi.”

Review Minute: State v Pride Mathuthu HCBCR 738/26 XREF MBE P948/25
In this case, the accused person Pride Mathuthu, was arraigned before the Mberengwa Magistrates’ Court facing six counts as follows:
1. Count 1 and 3: Unlawful entry into premises as defined in section 131(1) as read with section 131(2)(e) of the Criminal Law Codification and Reform Act [Chapter 9:23]
2. Count 4: Robbery as defined in section 126(1) of the Criminal Law Codification and Reform Act [Chapter 9:23]
3. Count 2, 5 and 6: withdrawn before plea
The accused was on the 4th of February 2026 convicted on his own pleas of guilty in counts 1, 3 and 4. Nothing turns on the conviction as it is hereby confirmed as being in accordance with real and substantial justice. Pursuant to the conviction, offender was sentenced as follows:
“Count 1: 2 years imprisonment

Count 3: 2 years imprisonment

Count 4: 1 year imprisonment

Total 5 years imprisonment of which 1 year imprisonment is suspended for 5 years on condition the accused does not commit an offence involving unlawful entry or dishonesty for which upon conviction he will be sentenced to imprisonment without the option of a fine. A further 1 year is suspended on condition the accused restitutes the complainants as follows:
Count 1: 6 months imprisonment suspended on condition the accused restitutes Caesarea Pawugere in the sum of US$590
Count 3: 6 months suspended on condition the accused restitutes the complainant Almerchious Mabena in the sum of US$480
The remaining 3 years are effective.

The recovered battery and keys in count 4 shall be returned to the complainant.”
An analysis of the approach adopted by the trial magistrates as guided by Professor G. Feltoe
reveals the following legal challenges.

1. The suspended sentence is applicable to what offence in future?
The trial magistrate in S v Zibusiso Ncube supra, sentenced the offender to a total of 42 months imprisonment. Six months imprisonment was then suspended for 3 years on condition the offender does not commit any offence involving violence on the person of another or damage to property for which he is sentenced to imprisonment without the option of a fine. What if the offender is sentenced for a violent offence, and then 6 months imprisonment suspended is then invoked, and then, within the same 3 year period the offender commits an offence involving damage to property? In my view, the suspended sentence does not preclude invocation of the 6 months imprisonment wherein either of the offence is committed. Surely that is not what the court a quo envisaged, but the manner in which the sentence is crafted creates that confusion.
This court emphasises the need for each separate offence to be treated independently with a portion of the sentence suspended as deemed fit, in relation to the particular offence. This will ensure clarity and precision on sentences handed down by a court.

2. Where the suspended sentence is greater than what the offender is sentenced to in relation to a particular offence, how is the suspended sentence applicable?
In cases where a total portion of the suspended is greater than a sentence imposed on a specific count, it may be impractical to invoke a suspended sentence above the actual sentence pronounced per that count. For example, in S v Pride Mathuthu, if the court a quo had opted to suspend two years imprisonment from the total sentence, how will the offender’s suspended sentence be invoked wherein he commits robbery, whereas one was sentenced to 1 year imprisonment for robbery. On the other hand, if the offender, who was sentenced to one-year imprisonment for robbery, and has served the effective term, and before the period of suspension expires, he commits an offence of robbery, wherein one year was suspended, what period of imprisonment must that offender serve? Clearly this approach to

sentencing creates more confusion, defeating the purpose oof sentence and future effects pf suspended periods of imprisonment.
The ideal approach must be such that each count must have its full sentence, with whatever is suspended deducted from the sentence, for each separate offence. There is no need to subtract or suspend portions of the totality of the sentence, as that would result in confusion which could not have been foreseen by the esteemed Professor G. Feltoe in his write-up.

In light of the foregoing, this court is not in agreement with the approach taken by the presiding officers in the matters S v Zibusiso Ncube and S v Pride Mathuthu (supra) as outlined above.

Accordingly, it is ordered as follows:
1. State v Zibusiso Ncube HCBCR 435/26 XREF NKP29/26 R06/26
State v Pride Mathuthu HCBCR 738/26 XREF MBE P948/25

I withhold my certificate for the sentences are not in accordance with real and substantial justice envisaged by the sentencing principles.




CHIVAYO J:…………………………………………………………………  
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