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IN THE LABOUR COURT OF ZIMBABWE	         	JUDGMENT NO LC/H//2026

HARARE, 02 JUNE, 2026	                             			CASE NO LC/H//
                            
                                                                                                                                                                                                                                                                                                                                                                                                                                                    	  			 			
	

CITY OF HARARE 							APPELLANT












MICHAEL NZERU							RESPONDENT







Before the Honourable G. Musariri Judge:


For Appellant			- T. Chamisa, Attorney

For Respondent		- L. Seremani, Attorney


MUSARIRI, J:
On 26 February 2026 Arbitrator A. Masiya issued an award which ordered appellant to reinstate respondent or pay damages in lieu of reinstatement.  Appellant then appealed the award to this Court in terms of section 98 (10) of the Labour Act [Chapter 28:01] hereafter 
called the Act.  Respondent opposed the appeal.


The grounds of appeal were duet thus,

“1.	The Designated Agent grossly erred at law by concluding that the appellant was not supposed (to) dismiss the Respondent because the Disciplinary Committee had recommended a final warning, such finding overlooked the classification of the offence under gross misconduct, which under clause 9.3 of the Collective Bargaining Agreement; Harare Municipal Undertaking (Employment code of Conduct) Statutory Instrument 13 of 2015 warrants dismissal.

2.	The Designated Agent erred on the facts, such factual error amounting to an error of law by concluding that the decision to dismiss the Respondent was unilateral when in fact; the decision of the disciplinary committee was only a recommendation which left the employer with the discretion to accept or decline it.”

Appellant prayed that the award be set aside.

Respondent’s opposing affidavit pushed back as follows,

	“5.	Ad Para Ground of Appeal 1
Disputed. The Designated Agent made a proper decision that Appellant was not supposed to dismiss me since the Disciplinary Committee had imposed a penalty of a final written warning.  Further, the classification of the offence under gross-misconduct is a guideline which guides the Disciplinary Committee on the penalties they can impose but they can depart from the penalties in the interests of justice and fairness.

	6.	Ad para 2
Disputed.  The Designated Agent made a correct finding that my dismissal was unilateral since the Director had no power to override the decision of the Disciplinary Committee and if the Appellant was aggrieved by the decision of the Disciplinary Committee they had the right to appeal instead of making a unilateral decision to dismiss.”

Respondent prayed that the appeal be dismissed.

Analysis
The appeal and response raise two issues which shall be addressed ad seriatim.

A.Whether the Disciplinary Committee made a ruling or a recommendation;
Minutes of the deliberations by the Disciplinary Committee (DC) are filed of record.  The minutes conclude as follows,

	“VERDICT
	Guilty as per own plea.
	
PENALTY
The Committee unanimously agreed to recommend(s) a penalty of Final Written Warning to Mr Michael Nzeru with effect from the 28 June 2024

Signed ……………………                                        	Date 01 August 2024
Mr V. Maringa
(Disciplinary Committee Chairperson)

Signed ……………					Date 02 August 2024
Mr M. Mombo
(Committee Member)”

However by letter dated 2 July 2024 the Human Capital Director dismissed respondent from employment on account of the disciplinary hearing.

The applicable code is embodied in the Collective Bargaining Agreement: Harare Municipal Undertaking (Employment Code of Conduct) Statutory Instrument 13 of  2015.  The relevant clauses state that,

“9.4.4.	Dismissal (Termination of employment)-For gross misconduct …. Before imposing the penalty of dismissal, the Disciplinary Committee shall consider the seriousness of the offence and service record of the offender.  Certain factors may either aggravate or mitigate an offence e.g. length of service, personal circumstances of the offender, seniority, breach of trust.

9.4.5.	While the Disciplinary Committee is expected to follow the guide given for consistence, it must be noted that where appropriate a more lenient penalty may be imposed.”

The above clauses show that the Disciplinary Committee is empowered and indeed obliged to render both the verdict and penalty.  Therefore despite the reference ‘recommends’ in the penalty, what was rendered was effectively the ruling as per the Code.

B.Whether the Human Capital Director had the authority to overrule the Disciplinary Committee:
The grounds of appeal do not lay the basis upon which the Director acted in this case.  Even Appellant’s heads of argument do not shed light on this issue.  However the Code defines ‘employer’ thus,

“means City of Harare and its Business Units or any other admitted member in the employment council.”

The Director is just a senior official of the appellant.  There is a Mayor and Council above him.  He cannot be equated to the ‘employer.’  The Court is not persuaded that the Director could unilaterally overrule the Disciplinary Committee.  Rather, as Respondent argued, the employer’s recourse if aggrieved was to appeal.
	
See Zesa v Matunja SC73/22
	Per Mathonsi JA

“This Court finds that section 92D of the Labour Act [Chapter 28:01] (the Act) as read with section 8 (6) of the Labour (National Employment Code of Conduct) Regulations Statutory Instrument 15/2006 (the National Employment Code), gives an employer the right of appeal to the Labour Court against a decision of the disciplinary authority.  It is this Court’s view that the right to appeal is given to a party or person who is aggrieved by such decision or determination in clear and unambiguous language as to admit no doubt whatsoever.” 

Conclusion
The aforegoing analysis shows that the issues resolve against Appellant.  Accordingly the appeal ought to be dismissed as devoid of merit.



Wherefore it is ordered that,







1. The appeal be and is hereby dismissed; and










2. Each party shall bear its own costs.






 G MUSARIRI
J-U-D-G-E
