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	DUBE-BANDA J:


[1] This is an application for a declaratory order and consequential relief. The applicant seeks an order couched in the following terms: 
a) The agreement of sale of a Mercedes Benz Engine number V0050690537, Chassis number AAPV0052330690537, Registration number AGQ O690 entered between the second respondent and the first respondent be declared invalid and void. 
b) The applicant is the lawful owner of the Mercedes Benz Engine number V0050690537, Chassis number AAPV0052330690537, Registration number AGQ O690. 
c) The third respondent is hereby ordered to surrender the vehicle Mercedes Benz Engine number V0050690537, Chassis number AAPV0052330690537, Registration number AGQ O690 to the applicant as soon as it has finalized its investigations and all due processes involving the motor vehicle in case reference number Chinhoyi Central CR  66/08/24: CID VTS DR 44/12/24. 
d) The first and second respondents be and are hereby ordered to pay costs of suit. 
[2] The application is opposed by the first respondent. The second respondent filed a notice of opposition, and neither filed heads of argument nor appeared at the hearing of this matter. He was therefore in the reading of r 59(22) of the High Court Rules, 2021 barred.
[3] The factual compactus of the matter is the following. The applicant and the second respondent entered into an exchange agreement of vehicles. The applicant took delivery of a Mercedes Benz registration number AGI 3005 (“Mercedes Benz 2”), and the second respondent a Mercedes Benz Engine number V0050690537, Chassis number AAPV0052330690537, Registration number AGQ O690 (“Mercedes Benz 1”). The second respondent then sold the Mercedes Benz 1 he got from the exchange to the first respondent. The vehicle was sold for a cash price of USD19, 000.00, and the purchase price was paid in full. 
[4] It was unknown to the applicant at the time of the exchange agreement that the Mercedes Benz 2 he got from the second respondent was allegedly stollen and subject to police investigations. During investigations the police seized this vehicle from the applicant, and it is in possession of the police pending the finalization of the criminal investigations. The police have also seized from the first respondent the Mercedes Benz 1. Hence the two vehicles are now in custody and possession of the police. 
[5] In summary, the applicant’s case is that the vehicle, i.e., Mercedes Benz 1 is still registered in his name, and that the exchange agreement was procured through deceit and fraud perpetrated against him by the second respondent. It was contended that he remains the owner of this vehicle, and he has a right to vindicate it from whomsoever is in possession of it without his consent. 
[6] In summary, the first respondent’s case is that the applicant is a car dealer trading under the name Auto Import Cars of Choice. That prior to concluding the sale agreement with the second respondent, he noticed that Mercedes Benz 1, which the second respondent was selling, had been imported in the name of the applicant. He sought to see the applicant before concluding the agreement with the second respondent. In the result, the first respondent in the company of the second respondent and a third person proceeded to the applicant’s workplace. The applicant is alleged to have confirmed that Mercedes Benz 1 belonged to the second respondent, and said he had no objection to the vehicle being sold to the first respondent. The applicant is alleged to have suggested that the first and second respondents use the agreement form from his workplace to make it clear that he has no objection to the sale of the vehicle. The agreement was signed using the applicant’s agreement form, bearing the Car Sale name and the mobile phone numbers. The first respondent paid USD19,000.00 cash and took delivery of the vehicle. At the time the agreement between the first and second respondents was signed, the vehicle, i.e., Mercedes Benz 1 had not yet been registered in this country.  The applicant is alleged to have advised the first respondent that he was going to register it and send the registration book to him.  True to his word, the applicant registered the vehicle and delivered the original registration book to the first respondent. As stated above, the vehicle has since been seized by the police. 
[7] The legal compactus of the matter is the following. On behalf of the applicant, it was argued that he has a direct and substantial interest in Mercedes Benz 1 because he is the registered owner of the vehicle. It was contended that he was deprived of his right of ownership through the deceit of the second respondent who duped or tricked him. In addition, it was submitted that the applicant will be prejudiced if the vehicle is forfeited to the State or returned to the first respondent who is not the owner. It was contended further that the first respondent was sold a property acquired through fraud, therefore he has a remedy against the second respondent. 
[8] Per contra, on behalf of the first respondent it was submitted that the applicant cannot seek to invalidate an agreement he is not privy to. It was argued that the remedy of a declaratur is not available to the applicant since he was not privy to the agreement between the first and the second respondents. In addition, it was argued that the applicant is not the owner of the vehicle in issue, he exchanged it with the second respondent, and the exchange agreement is extant. It was submitted that the applicant lost the ownership of the vehicle at the moment of the exchange agreement. It was further submitted that the applicant cannot seek to vindicate the vehicle because he is not the owner thereof. It was further submitted that the applicant’s conduct cemented the fact that the ownership of the vehicle had passed to the second respondent, who was entitled to sell it to the first respondent.  Hence, he is estopped from claiming ownership of the vehicle. The first respondent sought that this application be dismissed with costs of a legal practitioner and client scale. 
[9] The applicant seeks a declaratory order in terms of s 14 of the High Court Act             [Chapter 7:06] which states as follows: 
“The High Court may, in its discretion, at the instance of any interested person, inquire into and determine any existing, future or contingent right or obligation, notwithstanding that such person cannot claim any relief consequential upon such determination.” 

[10] In Dongo v Naik & Ors 2020 (1) ZLR 647 (S) at 651 A-B the court said implicit from the reading of the s 14 is that a declaratur is sought by a person with an interest in the subject matter of the dispute, inquiring or seeking a determination of any existing, future or contingent right. In addition, the court said before a court can exercise its discretion to grant a declaratur, it must satisfy itself that the person seeking such a relief has a real interest in the matter and that there is an existing, contingent or future right to protect. See Johnsen v Agricultural Finance Corp 1995 (1) ZLR 65 (S); Zvomatsayi & Ors v Chitekwe No & Anor 2019 (3) ZLR 990 (H). 
[11] In this case the departure point is to locate the party with the ownership of the vehicle. This is crucial because the applicant’s case is predicated on him being the owner of the vehicle. It is pertinent to observe that the applicant and the second respondent entered into a valid exchange agreement. See Tramore Property Group (Pty) Ltd v Vosloorus Square CC (Case no 235/2020) [2021] ZASCA 41 (13 April 2021.  The exchange agreement is extant. The applicant divested himself of the ownership of the vehicle in favour of the second respondent. The second respondent took delivery of the vehicle, and as the owner and in a separate agreement sold it to the first respondent. 
[12] It is important to note that at this moment the vehicle had not been registered in Zimbabwe. Thus, the import papers were in the name of the applicant, the importer. The first respondent carried out a proper due diligence and was assured by the applicant that the vehicle belonged to the second respondent, and that he had a right to sell it. The applicant registered it and handed over the registration book to the first respondent. It is in this regard that s 13 of the Vehicle Registration and Licensing Act [Chapter 13:14] becomes pertinent, it states that: 
“Upon the sale or other change of ownership of a registered vehicle the person selling or disposing of the vehicle shall deliver to the new owner the registration book and any current licence relating to the vehicle and shall, not later than fourteen days after such change of ownership, notify a registering officer thereof in the prescribed form.”
[13] The applicant complied with s 13 and delivered the registration book of the vehicle to the first respondent, the new owner. 
[14] The applicant is anchoring his interest in the vehicle on the basis that he is still the owner, and the registration book is in his name. The applicant takes this position on the allegation that he was induced to enter into the exchange agreement because of fraud perpetrated by the second respondent. It is trite that a party who has been induced to enter into a contract by misrepresentation of an existing fact is entitled to rescind the contract provided that the misrepresentation was material, was intended to induce him to enter into the contract and did so induce him. See Law of Contract in South Africa by Christie 4 edition Chapter 7 page 313. However, this issue does not arise for determination in this matter because of the following: the applicant is not seeking to rescind from the exchange agreement, which agreement is valid and extant. In turn he is seeking the setting aside of an agreement between the first and the second respondents, which he is not privy to. The doctrine of privity of contract operates against the applicant in this matter. In TBIC Investments (Pvt) Ltd v Magenje & Ors SC 13-18 (relying on Maja, The Law of Contract in Zimbabwe, at p27) the court reiterated the position as follows: 
“The doctrine of privity of contract provides that contractual remedies are enforceable only by or against parties to a contract, and not third parties, since contracts only create personal rights. According to Lilienthal, privity of contract is the general proposition that an agreement between A and B cannot be sued upon by C even though C would be benefited by its performance. Lilienthal further posts that privity of contract is premised upon the principle that rights founded on contract belong to the person who has stipulated them and that even the most express agreement of contracting parties would not confer any right of action on the contract upon one who is not a party to it.”
[15] The applicant is not privy to the agreement between the first respondent and the second respondent. At law he has no basis to seek that it be declared invalid and void.
[16] In conclusion, the position is that ownership of a vehicle, i.e., Mercedes Benz 1 changed from the applicant to the second respondent at the time when the exchange agreement was sealed.  Again, the ownership changed to the first respondent at the moment he signed the sale agreement with the second respondent. In terms of the Vehicle Registration and Licensing Act [Chapter 13:14], a vehicle may be owned by a person whose name does not appear on the registration book. It is in this context that the registration book is endorsed with the following “the registration book is not proof of legal ownership.” It is not proof of ownership. Thus, the applicant is not the owner of the vehicle. Therefore, the contention that because the registration book is in his name, he is still the owner is ill-conceived. In addition, the fact that he exchanged with an allegedly stollen vehicle is of no moment. It is of no consequence.  
[17] The applicant, not being the owner of Mercedes Benz 1, cannot in my view have an interest contemplated by s 14 of the High Court Act as expounded in jurisprudence. There is no legal basis upon which this court can exercise its discretion and grant the declaratur sought by the applicant. It is for these reasons that this applicant must fail. 
[18] There remains to be considered the question of costs. No good grounds exist for a departure from the general rule that costs follow the event. The first respondent is clearly entitled to his costs. However, no case has been made for costs on a legal practitioner and client scale. See Railings Enterprises (Pvt) Ltd v Luwo & Ors 2020 (2) ZLR 51 (H); Kangai v Netone Cellular (Pvt) Ltd 2020 (1) ZLR 660 (H). 
	In the result, I order as follows: 
	The application be and is hereby dismissed with costs on a party and party scale.  


DUBE-DANDA J: ……………………………………………………….
Muchini Attorneys, applicant’s legal practitioners 
Bere Brothers, 1st respondent’s legal practitioners 
