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For Appellant:	Advocate  T. Zhuwawo (instructed by Gill, Godlonton &  Gerrans) 
For Respondent:	 Mr B. Mugogo (Legal Practitioner)  
CHIVIZHE, J; 
	Does the employer still have the right to terminate on notice where a prior retrenchment process had started and was abandoned? This is the crisp issue before the Court.
	This is an appeal against an arbitral award per Honourable Shawatu P. which award was handed down on the 10th of June 2015. The appeal is opposed. The respondent also noted a cross appeal against the same arbitral award. The appellant having failed to file its Notice of Response to the cross-appeal the respondents prayer is that the cross appeal be allowed. The Court shall however revert to this point later in the judgment.
	The material facts which are largely common cause are as follows. The respondents were employed by the appellant in various capacities. They occupied managerial positions. In 2012 due to the harsh economic climate the appellant started experiencing viability problems. The appellant closed a number of its outlets in a bid to salvage the situation. Employees were transferred to other outlets/shops. The appellant also conducted a retrenchment exercise in respect of 55 of its employees. The matter was referred to the Retrenchment Board and the Board approved retrenchment of the employees. The non-managerial employees were subsequently retrenched on the basis of the packages laid down. The managerial employees who were numbering nine and are part of the employees in this case were eventually not retrenched for financial reasons. The appellant explored the option of voluntary retrenchment with some of the employees but to no avail. On the 20th of March 2015 the appellant served the respondents with individual letters of termination of their contracts of employment. The letters indicated that termination was in terms of Section 12(4) of the Labour Act [Cap 28:01].
	The respondents were disgruntled and referred a claim for unlawful termination of their employment contracts to the Labour Officer. When the parties failed to conciliate the dispute was referred to an Arbitrator. The terms of reference before the Arbitrator were;
‘To determine whether or not the termination of claimants’ contract of employment was fair.’
	The Arbitrator did not capture the arguments presented before him preferring instead to assess arguments and then draw findings. In his award he made the following critical findings;
1. That the termination of respondents’ contracts of employment on notice was unlawful.

2. Before an employer could exercise the right to terminate on notice the right must be provided for in the actual contract of employment.


3. He also found that he was not bound by the Labour Court’s decision in Don Nyamande and Anor. vs. Zuva Petroleum (Pvt) Ltd. as the decision was on appeal to the Supreme Court. His reasoning was that the effect of noting an appeal to the Supreme Court suspended the operation of the judgment.

4. He also found on the basis of the facts and evidence tendered before him that the termination effectively amounted to a retrenchment.

5. He found support for this conclusion reached from the decision in Mutare Board and Paper Mills (Pvt) Ltd. vs. Kodzanayi.

6. He also found the termination was against public policy and courts should in such instances assist employees. He referred to a South African decision in Administrator, Transvaal and Ors vs. Traub and Others (1989)_(4) SA 731 on page 756 at 761 D – H.

Having made these findings the Arbitrator concluded that respondents had their employment unlawfully terminated by the appellant. He then directed reinstatement of the respondents to their original positions without loss of salary/benefits less any cash paid in lieu of notice. He further directed that in the event that it was still inclined to retrench appellant, would first reinstate the respondents and thereafter retrench the respondents by following the correct retrenchment procedures.
The appellant was dissatisfied with the award and noted the present appeal. The appeal was noted on the following grounds; 
“1.	The arbitrator erred in making a finding that appellant’s termination of the contracts of employment of respondents on notice is unlawful.
2.	The arbitrator erred in concluding that before appellant could exercise its statutory right to terminate employment contracts on notice there was need for such a right to be provided for in “colourless” terms in the respective contracts of employment.
3.	The arbitrator erred in holding that he was not bound by a decision of this court setting out the proper legal principle applicable in the matter on the strange basis that the decision had been taken on appal before the Supreme Court.
4.	The arbitrator further erred in concluding that the law can be done away with if it does not protect employees and in proceeding to do away with extant laws of the land.
5.	The arbitrator erred at any rate in making a finding that the termination of respondents’ contracts of employment amounted to retrenchment and in consequently ordering appellant to follow retrenchment laws. 
The respondents in their Notice of Response submitted that the Arbitrator correctly found and applied the law to the facts. He had therefore correctly found that termination on notice in the circumstances of the case was clearly unlawful. The Arbitrator had also correctly found that he was not bound by the Labour Court decision in Don Nyamande & Anor vs. Zuva Petroleum (Pvt) Ltd LC/H/195/2014 as an appealed decision is not binding on a lower tribunal it being suspended by the mere noting of an appeal. The Arbitrator’s findings were also supported by legal precedent as well as the definition of the term “retrenchment” in the Labour Act [Cap 28:01]. 
The main issue for determination before the Court is whether the appellant had the right to terminate on notice respondents’ employment contracts in circumstances where appellant had engaged a prior retrenchment process which was then abandoned.
The appellant’s position is that the common law right to terminate on notice still exists. This position is now settled following the decision in Don Nyamande & Anor. vs. Zuva Petroleum (Pvt) Ltd SC 43/15. The right is exercisable by both parties as either the employer or the employee can exercise the option to termination on notice: It was submitted that Section 12(4) of the Labour Act [Cap 28:01] is there to regulate the period in which notice is given. In this case appellant had drawn letters of termination on notice which did not particularise the reason for termination. The Arbitrator had therefore erred in finding that appellant could not terminate on notice. The Arbitrator had also misunderstood the dicta in the Mutare Board and Paper Mills (Pvt) Ltd v Kodzanayi 2000 (1) ZLR 641 (SC). He had wrongly decided the matter on the basis of that decision when the circumstances in both cases were clearly different. The Arbitrator had also erred in law in refusing to be bound by Don Nyamande vs. Zuva Petroleum (Pvt) Ltd. decision referred to supra. Finally the Arbitrator had also erred in relying on a South African a case relating to public policy.
The respondents’ position is that the Arbitrator was correct in his findings and the conclusion reached that respondents contracts of employment were unlawfully terminated on notice. It was clear against the background circumstances that the purpose for termination was to re-organise the workplace and the appellant was also trying to come back to profit. The circumstances in this matter were clearly in line with the definition of ‘retrenchment’ as provided in the Labour Act [Cap 28:01]. The Arbitrator was therefore correct to infer a retrenchment. On the basis of the decisions in Mutare Board and Paper Mills. (Pvt) Ltd. and PG Industries (Pvt) Ltd. vs. Nkululeko Mabhena SC 44/03 the employer’s right to terminate on notice is qualified on the basis that the right does not apply where the employer is terminating for operational reasons and where the employer ought to have followed procedures under a Code of Conduct. In other words where the object and effect of a termination is to retrench the employer must simply follow retrenchment regulations. The respondents contended that this issue was not raised in Don Nyamande and Anor vs. Zuva Petroleum (Pvt) Ltd. and therefore the Court should find that the decision in the Don Nyamande matter is distinguishable from the present matter.
I find merit in the submissions by the appellant. It is indeed the correct position at law that the common law right to terminate on notice still exists. The right can be exercised by either the employer or the employee. Section 12(4) of the Labour Act regulates the exercise of the right by indicating the notice periods.  The employer’s right to terminate the employee’s contract on notice in no fault situation is also clearly established.   This position was reiterated in Don Nyamande and Anor vs. Zuva Petroleum (Pvt) Ltd. referred to supra. On page 10 the court said:
“The proposition that an employer has a right to terminate an employment relationship on notice  in circumstances other than dismissal for misconduct finds further support in the case of Gertrude Kwaramba v Bain Industries (Pvt) Ltd SC 39/01, where this court accepted the employer’s right to terminate the employment contract on notice in no fault situations.
The case was followed in Chirasasa and Ors v Nhamo NO and Anor 2003 (2) ZLR 2006 (s) where this Court held that:
“In this case, the appellants agreed that there was no act of misconduct alleged against them.  The parties had failed to agree on the new terms and conditions of employment proposed by the second respondent to meet the operation requirements of its business.  The second respondent had a right to terminate the contract of employment with the appellants by giving them one calendar months’ notice and could exercise it without obtaining prior written approval of the Minister.  The decision in Kwaramba’s case supra is, in my view, correct, whilst that in Masundire’s case supra is wrong.”
The respondents contended that the decision in Don Nyamande, supra, should be distinguished from the instant case. Their reason for so contending was that the issue as to whether on employer can terminate on notice where the termination is for operational reasons was not raised in the Don Nyamande case. I am unable to uphold this contention. The facts in the Don Nyamande case clearly show that a retrenchment process was going on, and was infact at an advanced stage. The Supreme Court was aware of that fact. It referred to its earlier decision in Chirasasa and Others vs. Nhamo NO and Anor supra, in which it upheld the right to terminate the contract of employment on notice where the parties “failed to agree on the new terms and conditions of employment proposed by the second respondent to meet the operational requirements of its business.” (emphasis added). This clearly shows that the Supreme Court was very much alive to the fact that a retrenchment process was going on, and had been abandoned, when it upheld the employer’s right to terminate on notice. The Chirasasa case, the Don Nyamande case and the instant case present similar circumstances. There is, in my view, no valid basis for distinguishing them.
The Arbitrator therefore clearly erred when he found that an employer could not terminate on notice.
It is also very clear that the Arbitrator misunderstood the dicta in the Mutare Board and Paper Mills (Pvt) Ltd vs. Kodzanayi (supra).  In that case the employer, after deciding to reduce its workforce as a cost cutting measure, resorted to its Pension Fund Regulations and retired all its male employees who were 55 years of age or over. One of the employees challenged the decision in the High Court on the basis that the so-called early retirement was for all intents and purposes a retrenchment. He was  therefore seeking an order declaring the process invalid for failure to comply with the Retrenchment Regulations. The High Court granted the order. On appeal the Supreme Court in upholding the High Court decision, held that although an employer has a right to resort to terminate by retirement, this right does not exist where the effect of the employer’s action is to retrench.
In casu the Arbitrator concluded that the appellant, had, on the basis of the surrounding facts and circumstances evaded the process of retrenchment by adopting another method of  termination i.e. termination by notice a practice which had been castigated in Mutare Board and Papers Mills (Pvt) Ltd. vs. Kodzanayi. His view was a termination by retrenchment should have instead been followed.
The Arbitrator clearly erred in his finding for the following reasons. It is clear that the facts and circumstances in Mutare Board and Paper Mills (Pvt) Ltd were distinguishable from the present case. In Mutare Board and Paper Mills (Pvt) Ltd the Court was seized with an employer who had given a reason of early retirement for terminating its employees in circumstances where the employer was seeking to reduce its workforce as a cost-cutting measure. The Court went behind the purported reason given by the employer to find that the employer’s actions effectively amounted to a retrenchment. The facts in casu are however different from the facts in the  Mutare Board and Paper Mills (Pvt) Ltd case. The employer in drawing up the notice in terms of Section 12(4) of the Labour Act [Cap 28:01] did not particularise a reason for the termination. The termination was clearly a ‘no-fault’ termination. On this basis alone the Arbitrator clearly erred. He could not rely on the decision in Mutare Board and Paper Mills (Pvt) Ltd as the facts were clearly distinguishable.
The respondents in supporting the Arbitrator’s findings argued that the background circumstances which included that the employer was facing viability problems that some of its shops had to be closed,  the fact that a large group of employees were that served with termination notices on the same date, clearly showed the employer was seeking to re-organise the workplace.  It therefore pointed to a retrenchment as defined in the Labour Act [Cap 28:01]. The Arbitrator was therefore correct in inferring a ‘retrenchment’ after following the approach taken in Mutare Board and Paper Mills (Pvt) Ltd.
In Don Nyamande vs. Zuva Petroleum (Pvt) Ltd. the Supreme Court emphasised the existence of different methods of termination of an employment contract . There is termination by notice which is regulated by Section 12(4) of the Act. There is also retrenchment which is regulated by Section 12C. Termination through a disciplinary process is regulated by Section 12 B. In this case the employer clearly took the option to terminate by notice. The employer gave no reasons for so proceeding. The fact that the employer had engaged in a prior retrenchment process and then abandoned the process is clearly neither here nor there. An employer having elected to proceed under one method i.e. under Section 12(4) is not compelled to have regard to another method, in this case, retrenchment. The appellant in casu simply exercised the existing common law right to terminate the contracts on notice which right is reinforced by Section 12(4) of the Labour Act. 
Equally the argument tendered by the respondent that the facts and circumstances point to a retrenchment would not take the respondents case any further when regard is had to the fact that the employer exercised an option granted it under the Labour 	Act and effected termination by way of notice. The appellant gave no reason for the termination. To invite the Court to take the Mutare Board and Paper Mills (Pvt) Ltd approach in these circumstances would amount to asking the Court to engage in a prophetic or crystal ball gazing exercise especially with regard to the majority of respondent whose matters were never referred to retrenchment anyway. 
The respondent also contended that the award is supportable on the basis of PG Industries (Pvt) Ltd. vs. Nkululeko Mabhena SC 44/03 where the Supreme Court held that termination on notice was justifiable only where such termination is not for re-organisation or redundancy (operational reasons).
In PG Industries (Pvt) Ltd. vs. Nkululeko Mabhena, the Supreme Court was seized with a matter where the employer had terminated on notice in circumstances where however the employer had raised issues of incompetence/misconduct against the respondent. The Supreme Court in declaring invalid the termination on notice found that since the employer was alleging misconduct the employer ought to have followed procedures in the Code of Conduct.
The facts or circumstances in PG Industries (Pvt) Ltd. vs. Nkululeko Mabhena are once again distinguishable from the facts in casu. In the PG Industries (Pvt) Ltd. case the employer had opted to terminate on notice where the employer had itself alleged misconduct on the part of the employee. The employer had clearly tendered the reason for termination being misconduct but the employer opted to utilise another method  of termination on notice. The Supreme Court castigated that conduct. In casu the appellant tendered no reason for termination of it employment contract.  The appellant simply terminated on the basis of  Section  12 (4) of the Labour Act [Cap 28:01].  The Court clearly cannot go behind the termination to infer retrenchment as the reason where the employer itself has tendered no reason.
The Arbitrator also committed fundamental errors in law. He clearly erred when he refused to be bound by the Labour Court decision in Don Nyamande & Anor. vs. Zuva Petroleum (Pvt) Ltd. LC/H/195/2014 on the basis that the matter had gone on appeal. The law is very clear. Once an appeal has been noted it does not suspend the judgment itself. One can however seek the suspension of execution of the order/award. The Arbitrator was clearly bound to follow the Don Nyamande & Anor. vs. Zuva Petroleum (Pvt) Ltd LC/H/195/2014 at the time. The Respondents have further argued that he was correct in not relying in the matter because of the existence of a latter decision in Similo Mnkandla & Anor. vs. Canape Investments (Pvt) Ltd  LC/H/111/2015. That in my view is a meritless argument. The decision in Similo Mnkandla & Anor. vs. Canape Investments (Pvt) Ltd was not placed or even raised before the Arbitrator. It is therefore not before this Court.
The Arbitrator also found the termination was against public policy and courts should in such instances assist the employees. He also suggested that the law could be done away with if it does not protect employees. He then proceeded to effectively dismiss the law and in doing so relied on a South African decision in the Administrator Transvaal and Ors vs. Traub and Others (1989) ZLAS CA 60; FI 1989 (4) SA 731 on page 758. The respondents have argued that the reference by the Arbitrator was not the ratio decidendi in the matter. What he said was said in obiter. The Arbitrator clearly could not rely on a decision which fell under administrative law to determine a labour dispute. The case authority was clearly misapplied.
In conclusion on the basis of the facts and the law the Arbitrator clearly erred in finding that the termination of respondents’ contracts of employment amounted to a retrenchment. He further erred in directing appellant to reinstate the respondents and to thereafter follow retrenchment laws. His award in the circumstances cannot be allowed to stand.  The appeal consequently succeeds.
The respondents had also noted a cross-appeal against the same award. The appellant having failed to file its Notice of Response, the respondents had requested the court to proceed on the basis of a default judgment and allow the cross-appeal. The cross-appellant was in relief seeking the amendment of the award on the basis of Section 89(2)(c)(ii) to provide for payment of damages as an alternative to reinstatement.  In view of the appeal succeeding, the cross-appeal automatically falls away
In the result I make the following order;
1. The appeal be and is hereby allowed.
2. The cross appeal fails.
3. The arbitral award handed down by the Honourable Shawatu P on the 10th June 2015 be and is hereby set aside.
4. Each party to bear its own costs.


Chivizhe J. …………………………
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……………………………………….	I agree
Manyangadze J.

……………………………………….  I agree
Murasi J.

Gill, Godlonton & Gerrans – appellant’s legal practitioners
Makuwaza & Magogo – respondents’ legal practitioners
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